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Case File N' 003116-12-201l-ECCCIPTC 

THE PRE-TRIAL CHAMBER of the Extraordinary Chambers in the Courts of Cambodia (the 

"ECCe") is seised of a Disagreement between the Reserve International Co-lnvestigating Judge 

and the National Co-Investigating Judge fOIwarded by the Office of Administration pursuant to 

Internal Rule 72, as the Reserve International Co-Investigating Judge proposes to issue an Order 

to Reswne the Judicial Investigation into Case File No. 003/07-09-2009-ECCC-OCU and the 

National Co-Investigating Judge disagrees (the "Disagreement").! 

I. BACKGROUND AND SUBMISSIONS 

I. Following the Considerations of the Pre-Trial Chamber regarding the Disagreement between 

the Co-Prosecutors pursuant to Internal Rule 71 , dated 18 August 2009, on 7 September 

2009, the then Acting International Co-Prosecutor filed confidentially the "Second 

Introductory Submission Regarding the (the "Second 

Introductory Submission") with the Office of the Co-Investigating Judges requesting them to 

commence a judicial investigation in Case 003. On I December 2010 Judge Laurent Kasper

Ansetmet was appointed by His Majesty the King Norodom Siharnoni as the Reserve 

International Co-Investigating Judgel and on 21 February 2011 Judge Kasper-Ansermet was 

sworn in before the ECCe Plenary.4 Both these facts are a matter of public record. 

2. On 29 April 2011, the Co-Investigating Judges issued a Notice of Conclusion of the Judicial 

Investigation.s 

I Record of Disagreement, 15 December 2011. 
2 Acting International Co-Prosecutor's Notice of Filing of the Second Introductory Submission, 7 September 2009. 
0111. 
1 Press Release "Dr Siegfried Blunk Appointed as New International Co-Investigating Judge", I December 2010, 
http://www.eccc.gov.kh/siles/defaultifiJes/media/ECCC _ I_Dec _20 I 0 _{Eng).pdf 
~ Public Opening Speech of President Kong Srim at the ECCe Plenary of21 February 2011. 
, Notice of Conclusion of Judicial Investigation, 29 April 201 1, Dl3. 
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3. On 18 May 2011, the International Co-Prosecutor filed three requests for investigative 

actions6 (together "the Investigative Requests"), identifying further documents to be 

transferred from Case File 002 to Case File 003 as well as new documents and seeking that 

additional investigative actions be undertaken regarding the alleged crime sites, criminal 

events and responsibility of the Suspects named in the Introductory Submission. 

4. On 7 June 2011, the Co-Investigating Judges issued their "Decision on Time Extension 

Request and Investigative Requests by the International Co-Prosecutor Regarding Case 003" 

(the "Order,,)7 rejecting the requests as invalid on the basis that the Internal Rules "leave no 

room for solitary action by one Co-Prosecutor, unless either a delegation of power has taken 

place according to Rule 13(3), or a Disagreement between Co-Prosecutors has been recorded 

pursuant to Rule 71 (I )". 

5. On 7 July 2011, the International Co-Prosecutor filed an Appeal against the Order (the 

"Appeal").' On 2 November 2011 the Pre-Trial Chamber issued its Considerations on the 

Appeal which concluded as follows: 

"Despite its efforts, the Pre-Trial Chamber has Dot attained the required majority of four 
affirmative votes in order to reach a decision on the merits of the Appeal nor on its 
admissibility. Given that Internal Rule 77(14) provides that the Chamber's decision shall 
be reasoned, the opinions of its various members are attached to these Considerations. 

6 International Co-Prosecutor's First Case File 003 Investigative Request to Admit Additional Documents and 
Observations on the Status of the Investigation, 18 May 2011, 017 (the "First Investigative Request"); International 
Co-Prosecutor's Second Request for Further Investigative Action Regarding Sou Met and Related Crime Sites, 18 
May 2011, 018 (the "Second Investigative Request''); International Co-Prosecutor's Third Request Regarding Meas 
Mut and Related Crime Sites, 18 May 20 11, Dl9 (the "Third Investigative Request"). 
7 Decision on Time Extension Request and Investigative Requests by the International Co-Prosecutor Regarding 
Case 003, 7 June 2011 , 02013. 
B International Co-Prosecutor's Appeal Against the "Decision on Time Extension Request and Investigative 
Requests by the International Co-Prosecutor Regarding Case 003",7 July 2011 , 020/411 (confidential version) and 
D20/412.1 (public redacted version). 
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As the Pre-Trial Chamber has not reached a decision on the Appeal, Internal Rule 77(13) 
dicLates that the Impugned Order shall stand ... 9 

6. On 10 October 2011, the International Co-Investigating Judge issued a press release advising 

that "as a result of repeated statements [from the Royal Government of the Kingdom of 

Cambodia regarding a policy of statements prohibiting further investigations], which will be 

perceived as attempted interference by Government officials in Case 003 and 004, the 

International Co-Investigating Judge has submitted his resignation to the Secretary-General 

as of 8 October 20 II." 10 The resignation took effect on 31 October 20 11. 

7. On 2 December 2011 , the Reserve International Co-Investigating Judge forwarded a draft 

document entitled "Order on Resuming the Judicial Investigation" in Case File 003 11 (the 

"Proposed Order") to the National Co-Investigating Judge, seeking his review and signature 

in order to issue it. The Proposed Order concludes that, upon reconsideration of the previous 

decisions, the investigative requests filed by the International Co-Prosecutor must be 

declared admissible. On 5 December 2011 , the National Co-Investigating Judge responded to 

the Reserve International Co-Investigating Judge by way of internal memorandum 

acknowledging receipt of the letter and the Proposed Order, acknowledging also that he 

"could understand, with the assistance of [his] officer, that the documents were about the 

substances of case file proceedings," and advising that he "could only discuss about the 

substances of the proceedings with [him] only after [he is] officially nominated by the 

Supreme Council of the Magistracy of the Kingdom of Cambodia." 

8. On 6 December 2011, the ResetVe International Co-Investigating Judge issued a press release 

announcing the following: 

9 Considerations of the Pre-Trial Chamber regarding the International Co-Prosecutor's Appeal against the Decision 
on Time Extension Request and Investigative Requests regarding Case 003, 2 November 2011, 020/4/4, paras I3 
and 14. 
10 Press Release by the International Co-Investigating Judge, 10 October 2011, 
http://www.ecee.gov.khlsitesJdefaul tlfilesJrnedi a/eO!TeCtedECCC-INT -CJJ%20 I O%200ct%2020 II %20CEngWdf 
11 See Attachment 4.lto the Record of Disagreement: "Order on Resuming the Judicial Investigation.," 2 December 
2011 (the "Proposed Order''). 
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"PRESS RELEASE 
BY THE INTERNATIONAL RESERVE CO-INVESTIGATING JUDGE 

Appointed to the Extraordinary Chambers in the Courts of Cambodia (ECCC) for the 
period of the proceedings by Royal Decree dated 30 November 2010, with the approval 
of the Supreme Council of Magistracy of the Kingdom of Cambodia, and sworn in on 21 
February 2011, the international reserve Co-Investigating Judge is called upon under me 
lID¥: to replace his predecessor and to assume the duties perfonned by the latter up until 
his unexpected resignation effective 31 October 2011 (Articles 12, 23, 26 and 27 of the 
ECCCLaw). 

After having executed his mandate by remote means from abroad since 14 November in 
acoordance with ECCe Internal Rule 14 (6), the international reserve Co-Investigating 
Judge bas now assumed his office in Phnom Penh. In keeping with tbe principle of due 
diligence (Internal Rule 21(4», the international reserve Co-Investigating Judge, working 
in conjunction with his national colleague, will undertake any necessary 
investigative/judicial actions, as well as the measures for the administration of his Office. 

The international reserve Co-lnvestigating Judge, working in conjunction with his 
national colleague, will in accordance with ECCC Internal Rule 56 (2) endeavor to keep 
the public sufficiently informed about major developments in Case Files 003 and 004.,,12 

9. On 6 December 2011, in response to the Reserve International Co-Investigating Judge's 

press statement, the National Co-Investigating Judge issued a statement announcing the 

following: 

''PRESS STATEMENT OF THE NATIONAL CO-INVESTIGATING JUDGE 
(unofficial translation) 

Today. as tbe reserve international Co--Investigating Judge Laurent Kasper-Ansermet 
issued a press statement without any consultation with the national CO-Investigating 
Judge, the national Co-Investigating Judge would like to announce as follows: 

l. After the resignation of the international Co-lnvestigating Judge Siegfried BLUNK 
on October 9, 201, a new international Co-Investigating Judge has yet to be officially 
appointed until now. 

2. On 5th December 2011, the national Co-Investigating Judge met with the reserve 
international Co-Investigating Judge Laurent Kasper-Ansermet at the Office of the 

12 Press Release by the International ReseIVe Co-Investigating Judge, 6 December 2011, 
hnp:flwww.eccc.gov khlenlartjcleslstatement-intemational-reserve-co-invesligating-judge 
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Co-Investigating Judges and informed Judge Laurent Kasper-Ansermel that to 
ensure the legal correctness (in accordance with the principles stipulated in Rule 7.4 
of the Internal Rules, Articles 26 and 27 of the Law on the Establishment of the 
ECCe and Article 3 and Anicle 5.6 of the Agreement) as well as to ensure the 
common practices applied so far on the precedent international Co-Investigating 
Judges, a reserve international CO-Investigating Judge must first wait for an official 
appointment before commencing his duties. For this reason, any procedural action 
taken by Judge Laurent Kasper-Ansermet is Dot legally valid. ,,13 

10. On 15 December 2011, the Reserve lnternational Co-lnvestigatnig Judge subtnitted a Record 

of Disagreement and related docwnents to the Office of Administration. On 16 Decemeber 

2011, the documents were communicated, pursuant to Internal Rule 72 by the Acting 

Director of the Office of Administration to the President of the Pre-Trial Chamber with a 

copy to the National Co-Investigating Judge. 

11. We also note that in considering our opinion we have been mindful of the fact that the 

National Co-lnvestigating Judge had the opportunity within 10 days of the subtnission of the 

Record of Disagreement to the Office of Administration to respond to and submit counter or 

alternative arguments to all of the submissions and assertions made by the Reserve 

International Co-Investigating Judge in respect of the Disagreement and in respect of the 

issue of standing of the Reserve International Co-Investigating Judge. 14 The National Co

Investigating Judge chose not to do so. as no response was received. IS 

12. The Reserve International Co-Investigating Judge in his submission takes note of "the 

existence of a disagreement betwe~ the Co-Investigating Judges pertaining to the 

admissibility of the Order to resume the judicial investigation for the Case File 003 dated 2 

13 Press Release of the National Co-Investigating Judge (unofficial translation), 6 December 2011, 
http://www.eccc.gov.khlsitesldefault!fi leslmedial5-
Corrected%20English%20versioo%200t%20Press%20Statement%20National%2OCU%20Decemh!::r%206%20Fjnal 

J1<!f 
14 See Internal Rule 72(2) 
I~We also note that., although the Proposed Order would fall within the ambit of Internal Rule 72(4)(b) and therefore, 
pursuant to Internal Rule 72(2) the record of the disagreement should have been placed on the case file and the 
concerned parties informed. todate none of this has happeoed and therefore the Co-Prosecutros who are directly 
concerned with the result of this procedure have not had a chance lO provide their submissions. 
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December 2011." The Reserve International Co-Investigating Judge submits in his record of 

the Disagreement that the National Co-Investigating Judge is mistaken as to the nature and 

scope of the ECCC judicial appointment procedure and that "by definition, the role of the 

Reserve [Judge] is to replace the standing [Judge] in those cases provided for by the law." He 

further states that the National Co-Investigating Judge's position would lead to a functional 

paralysis of the Office of the Co-Investigating Judges [ .. ] the very situation that the 

institution of a Reserve Co-Investigating Judge is meant to avoid" which would "amount to a 

breach of the due diligence principle,n The Reserve International Co-Investigating Judge 

further submits that he has duly taken his oath before the Plenary Session of the ECCC on 21 

February 2011 . The Record of Disagreement concludes that the Proposed Order, classified 

strictly confidential and signed by the International Co-Investigating Judge would be issued 

on that same day when the record of the Disagreement was filed. 

II. EXPRESSION OF OPINION AND CONCLUSION 

13. We find that the Pre-Trial Chamber has jurisdiction over the subject of the Disagreement as 

it is related to the admissibility of a proposed Order "to proceed with an investigation,,16 

which pursuant to Artilee 7 of the ECCC Agreement "shall be settled forthwith by a Pre-Trial 

Chamber of jive judges." 

14. Despite its efforts the Pre-Trial Chamber had not attained the required majority of four 

affirmative votes in order to reach a decision on whether Judge Kasper·Arsenet has standing 

to bring a Disagreement before the Pre-Trial Chamber and had therefore adjourned its 

deliberations on the Disagreement. However, without disclosing the substance of the 

deliberations, we have to note that the Pre·Trial Chamber's deliberations were interupted due 

to the following sequence of events: 

16 Agreement Between the United Nations and the Royal Government of Cambodia concerning the Prosecution 
Under Cambodian Law of Crimes Committed During the Period of Democratic Kampuchea, signed 6 June 2003 
(entered into force 29 April 2005), (the "Agreement"), Article 5(4). 
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(i) On 23 January 2012, the Judges of the Pre-Trial Chamber were infonned by email 

from a National Pre-Trial Chamber Associate Legal Officer that a deliberation was to be 

convened on 24 January 2012 regarding the Disagreement. A subsequent email on 25 

January 2012 advised that the deliberation of 24 January 2012 was postponed until Friday 

27 January 2012. On 27 January 2012, the Judges of the Pre-Trial Chamber sat in a 

deliberation of the Disagreement (the "Deliberation"). Following the Deliberation, the 

Chamber adjourned deliberations to further consider the matters before it. On 3 February 

2012, Judge Prak, the President of the Pre-Trial Chamber, issued an interoffice 

memorandum to the Acting Director of the Office of Administration stating that "the Pre

Trial Chamber brought into meeting the doeuments [relating to the Disagreement], 

however have not reached their consent to take into their consideration of the substance 

of those documents," The memorandum further noted that "[hJaving seeD that Mr Laurent 

Kasper-Ansermet does not have enough qualifications to undertake his duty according to 

legal procedure in force, the documents ... shall be returned to the Office of 

Administration. ,,17 

(ii) On the same day. we communicated by a memorandum to the Acting Director of 

the Office of Administration, copying the National Judges of the Pre-Trial Chamber, 

informing him that the memorandum signed by the Pre-Trial Chamber's President 

fOlWarding back the documents pertaining to the Disagreement was issued prior to 

infonning the International Pre-Trial Chamber Judges, and that the Pre-Trial Chamber 

had yet to complete deliberations. The memorandum also noted that the communication 

by Judge Prak did not represent the opinion of or a decision of the full Pre-Trial Chamber 

and amounts to a breach of confidentiality by a disclosure of the opinion of some of its 

judges prior to the conclusion of deliberations. The memorandum concluded that Judge 

17 Interoffice Memorandom from Judge Prak of the Pre-Trial Chamber to the Office of Administration with subject: 
"Returning the documents communicated to Pre-Trial Chamber by the Office of Administration", dated 3 February 
2012. 
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Peak's memorandum had no legal effect on the outcome oftbe Disagreement cases, and 

in the event that at the end of its deliberations the Pre-Trial Chamber does not reach a 

majority of votes for its decisions on these cases, the judges shall, as required by law, 

append their opinion to the considerations of the full Pre-Trial Chamber. 

15. Following a discussion over the telephone with the Judge Prak on 3 February 2012, and his 

subsequent refusal to withdraw the memorandum to the Director of Administration we are 

left with no choice other than to accept that such memorandum is an expression of the 

opinion of Judges Prak, Ncy and Hout. During the telephone conversation we were advised 

that Judges Prak, Ney and Huot regarded the matter of admissibility as only administrative. 

With respect to the action taken by Judges Prak, Ncy and Huet, we are bound to determine 

the issue of admissibility as a judicial determination, consistent with the prior decisions of 

the Pre-Trial Chamberl8 and the law. The documents in a matter of this nature cannot be 

returned to the Administration of the Court as merely an administrative act. We are bound to 

provide a reasoned consideration of the matter before us in a proper and judicial manner. We 

do this in compliance with our duty to undertake our role as judges in conformity with the 

law and of our duties in office. We also are mindful of our Oath of Office, of the Bangalore 

Principles on Judicial Conductl9 and of the Judicial Code of Ethics of the ECCC which we 

also apply when taking the most unusual course of issuing this opinion in this manner, No 

18See em File No. 003l29-07-20 11 -ECCC/(PTC 01). Decision 00 Defeocc support section request (or. stay in case 003 ~ before the 

~ Trial Chamba and (or mcasl!l'eS pertaining 10 Ibe effective represeDllItioo o(suspcctS in caseOO3, • Doc. No.3, 15 December 2011 ; Case File 

No. 002lO7-IMOO9-ECCOYrC (05), Decision on leng Sary and ItIll Thiritb Applications Undcl- Rule 3410 Disqualify Judge Marcel Lemonde. 

Doc. No.8., 15 June 2010. pita. 20; Case File No. 002119-09-2007-ECCC'OCU (PTC 47 &. 43), Decision 00 Appeals Against Co-Investigatinl 

Judges' Combined Order 02S01313 dated 13 January 2010 and Order D250J312 dated 13 JanlW)' 20 10 on Admissibility of Civil Party 

Applications, D25013121115, 21 April 20 10. para. 17; Case File No. 002119-09-2007-ECCCIOCU (PTC 43). Decision on Co-Prosecutors' Appeal 

Against !he Co-Investigating Judges Order on Request 10 Place Additional Evidentiary Matterial on !he Case File dated 31 December 2009, 

D3/31212, 20 May 2010. paras. 13 - 14; Case File No. 002119..Q9-2007-ECCCIOCU (PTC 57), Decision on Appeal o( Co-Lawyers fur Civil 

Parties Against Order on Civil Patties' Request ftr Investigative Aetioos Ccoceming All Properties Owned by the Charted Pe$oos, D 193f5f5, 4 

AUgusl20 10, pam. 15 - 16; Applieatioo No. 002AJ8-07-2009-ECCC-PTC, Decision 00 the Charged Person's Applicatioo for Disqualification o( 

Stephen lieder and David Boyle, Doc. No.3, 22 ~ber 2009, paras. 20, 22. 

19Bangalore Principles of Judicial Conduct, Adopted by the Judicial Group on Strengthening Judicial Integrity, as 
revised at the Round Table Meeting of Chief Justices held at the Peace Palace, The Hague, 25-26 November 2002. 
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alternative is open to us. 

16. As Internal Rule 72(4)(e) provides that the Chamber's decision shall he reasoned, in order to 

ensure transparency. the opinion of Judges Prak, Ney and Huot as set out in the 

memorandum of 3 February 2012 from Judge Prak to the Director of Administration is 

attached to this Opinion. 

17. We provide below the reasons for our opinion. 

THE APPLICABLE LAW 

18. The Pre· Trial Chamber notes that Article 3, paragraph 3 of the Agreement between the 

United Nations and the Royal Government of Cambodia Concerning the Prosecution Under 

Cambodian Law of Crimes Committed During the Period of Democratic Kampuchea dated 6 

June 2003 (the "Agreement") states: 

"3. The judges shall be persons of high moral character, impartiality and integrity who 
possess the qualifications required in their respective countries for appointment to judicial 
offices. They shall be independent in the performance of their functions and shall not 
accept or seek instructions from any Government or any other source." 

19. Articles 5(1) and (4) of the Agreement respectively provide: 

"I. There shall be one Cambodian and one international investigating judge serving as co
investigating judges. They shall be responsible for the conduct of investigations. 
[ ... J 
4. The co-investigating judges shall cooperate with a view to arriving at a common 
approach to the investigation. In case the co-investigating judges are unable to agree 
whether to proceed with an investigation, the investigatiori shall proceed unless the judges 
or one of them requests within thirty days that the difference shall be settled in 
accordance with Article 7." 

20. Article 7 of the Agreement further provides: 
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" 1. In case the co-investigating judges or the co-prosecutors have made a request in 
accordance with Article 5, paragraph 4, or Article 6, paragraph 4, as the case may be, they 
shall submit written statements of facts and the reasons for their different positions to the 
Director of the Office of Administration. 

2. The difference sball be settled forthwith by a Pre-Trial Chamber of five judges. three 
appointed by the Supreme Council of lhe Magistracy, with one as President, and two 
appointed by the Supreme Council of the Magistracy upon nomination by the Secretary
General. Article 3, paragraph 3, shall apply to the judges. 

3. Upon receipt of the statements referred to in paragraph I, the Director of the Office of 
Administration shall immediately convene the Pre-Trial Chamber and communicate the 
statements to its members. 

4. A decision of the Pre-Trial Chamber, against which there is no appeal. requires the 
affirmative vote of at least four judges. The decision shall be communicated to the 
Director of the Office of Administration, who shall publish it and communicate it to the 
co investigating judges or the co-prosecutors. They shall immediately proceed in 
accordance with the decision of the Chamber. If there is no majority, as required for a 
decision, the investigation or prosecution shall proceed" (emphasis added)." 

21. Article 23 new of the Law on the Establishment of the Extraordinary Chamber> in the Courts 

of Cambodia for the Prosecution of Crimes Committed during the Period of Democratic 

Kampuchea dated 27 October 2004 (the "ECCC Law") 20 provides: 

"All investigations shall be the joint responsibility of two investigating judges, one 
Cambodian and another foreign, hereinafter referred to as Co· Investigating Judges, and 
shall follow existing procedures in force. If these existing procedures do not deal with a 
particular matter, or if there is uncertainty regarding their interpretation or application or 
if there is a question regarding their consistency with international standards, the Co
Investigating Judges may seek guidance in procedural rules established at the 
international level. 

In the event of disagreement between the Co-Investigating Judges the following shall 
apply: 

The investigation shall proceed unless the Co-Investigating Judges or one of them 
requests within thirty days that the difference shall be settled in accordance with the 
following provisions. 

20 Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia for the Prosecution of 
Crimes Committed during the Period of Democratic Kampuchea dated 27 October 2004 (the "ECCe Law"). 
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The Co-Investigating Judges shall submit written statements of facts and the reasons for 
their different positions to the Director of the Office of Administration. 

The difference shall be settled forthwith by the Pre-Trial Chamber referred to in Article 
20. 

Upon receipt of the statements referred to in the third paragraph, the Director of the 
Office of Administration shall immediately conveoe the Pre-Trial Chamber and 
communicate the statements to its members. 

A decision of the Pre-Trial Chamber, against which there is no appeal, requires the 
affirmative vote of at least four judges. The decision shall be communicated to the 
Director of the Office of Administration, who shall publish it and communicate it to the 
Co-Investigating Judges. They shall immediately proceed in accordance with the decision 
of the Pre-Trial Chamber. If there is DO majority as required for a decision, the 
investigation sha11 proceed." 

22. Article 26 of the ECCC Law provides: 

'The CambOOian Co-Iovcstigating Judge and the reserve Investigating Judges shall be 
appointed by lhe Supreme Council of the Magistracy from among the Cambodian 
professional judges. 

The reserve Investigating Judges shall rep/ace the appointed Investigating Judges in case 
o/ their absence. These Investigating Judges may continue to perform their regular duties 
in their respective courts. 

The Supreme Council of the Magistracy shall appoint the foreign Co-Investigating Judge 
for the period of the investigation, upon nomination by the Secretary-GeneraJ of the 
United Nations. 

The Secretary-General of the United Nations shall submit a list of at least two candidates 
for foreign Co-Investigating Judge to the Royal Government of Cambodia, from which 
the Supreme Council of the Magistracy shall appoint onc Investigating Judge and onc 
reserve Investigating Judge." 

23. Article 27 new, paragraph 3 of the ECCe Law provides: 

"In the event of the absence of the foreign Co-Investigating Judge, he or she shall be 
replaced by the reserve foreign Co-Investigating Judge." 
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24. The Internal Rules of the Extraordinary Chambers in the Courts of Cambodia" (the "Internal 

Rules") state at Internal Rule 14 that in relation to the operation of the Office of the Co

Investigating Judges: 

"4. Except for action that must be taken jointly under the ECCe Law and these IRs, the 
Co-Investigating Judges may delegate power to one of them, by a joint written decision, 
to accomplish such action individually. 

6. In the absence of a Co-Investigating Judge, actions that must be performed personally 
under these IRs may be accomplished by remote means. 

'...,. In the event of disagreement between the CO-Investigating Judges, the procedure in 
Rule 72 shall apply." 

25. The 'Fundamental Principles' as contained in Internal Rule 21, require that: 

"I. The applicable ECCe Law, Internal Rules, Practice Directions and Administrative 
Regulations shall be interpreted so as to always safeguard the interests of Suspects, 
Charged Persons. Accused and Victims and so as to ensure legal certainty and 
transparency of proceedings, in light of the inherent specificity of the ECCe, as set out in 
the ECCC Law and the Agreement In this respect: 

a) ECCC proceedings shall be fair and adversarial and preserve a balance between the 
rights of the parties. They shall guarantee separation between those authorities 
responsible for prosecuting and those responsible for adjudication; 

[ ... J 

4. Proceedings before the ECCC shall be brought to a conclusion within a reasonable 
time." 

26. Internal Rule 72 provides: 

"1. In the event of disagreement between the Co-Investigating Judges, either or both of 
them may record the exact nature of their disagreement in a signed, dated document 
which shall be placed in a register of disagreements kept by the Greffier of the Co
Investigating Judges. 

1 ] The Internal Rules of the Extraordinary Chambers in the Courts of Cambodia (Rev. 8) as revised on 3 August 
2011 (the "Internal Rules''). 
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2. Within 30 (thirty) days, either Co-Investigating Judge may bring the disagreement 
before the Chamber by submitting a written statement of the facts and reasons for the 
disagreement to the Office of Administration, which shall immediately convene the 
Chamber and communicate the statements to its judges, with a copy to tbe other Co
Investigating Judge. If the disagreement relates to the Provisional Detention of a Charged 
Person, this period shall be reduced to 5 (five) days. The other Co-Investigating Judge 
may submit a response within 10 (ten) days. The written statement of the facts and 
reasons for the disagreement shall not be placed on the case file, except in cases referred 
to in sub-rule 4{b) below. The Greffier of the Co-Investigating Judges shall forward a 
copy of the case file to the Chamber immediately. 

3. Throughout this dispute settlement period, the Co-Investigating Judges shall continue 
to seek consensus. However the action or decision which is the subject of the 
disagreement shall be executed, except for disagreements concerning: 

a) any decision that would be open to appeal by the Charged Person or a Civil Party 
under these IRs; 

b) notification of charges; or 

c) an Arrest and Detention Order, 

in which case, no action shall be taken with respect to the subject of the disagreement 
until either consensus is achieved, the 30 (thirty) day period has ended, or the Chamber 
has been seised and the dispute settlement procedure has been completed, as appropriate. 

4. The Chamber shall settle the disagreement forthwith , as follows: 

a) The hearing shall be held and the judgment handed down in camera. 

b) Where the disagreement relates to a decision against which a party to the 
proceedings would have the right to appeal to the Chamber under these IRs: 

i) The Greffier of the Chamber shall immediately inform the parties in question 
and their lawyers of the date of the bearing; 

ii) The Co-Prosecutors and the lawyers for the other parties involved may 
consult the case file up until the date of the bearing; 

iii) The Co-Prosecutors and the lawyers for the other parties involved may file 
pleadings as provided in the Practice Direction on filing of documents. Such 
pleadings shall immediately be placed on the case file by the Greffier of the 
Chamber; 

iv) The Chamber may, on the motion of any judge or party, decide that all or 
part of a hearing be held in public, in particular where the case may be 
brought to an end by its decision, including appeals or requests concerning 
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jurisdiction or bars to jurisdiction, if the Chamber considers that it is in the 
interests of justice and it does not affect public order or any protective 
measures authorized by the court; 

v) During tbe bearing, the Co-Prosecutors and the lawyers of the other parties 
involved may present brief observations. 

c) In all cases, the Chamber may, at its discretion, order the personal appearance of 
any parties or experts, as well as the production of any exhibits. 

d) A decision of the Chamber shall require the affinnative vote of at least four judges. 
This decision is Dot subject to appeal. If the required majority is not achieved 
before the Cbamber, in accordance with Article 23 Dew of the ECCe Law, the 
default decision shall be that the order or investigative act done by one Co
Investigating Judge shall stand, or that the order or investigative act proposed to be 
done by one Co-Investigating Judge shall be executed. However, where the 
disagreement concerns provisionaJ detention, there shan be a presumption of 
freedom. 

e) All decisions under this Rule, including any dissenting opinions, shall be reasoned 
and signed by their authors. The Greffier of the Chamber shall forward such 
decisions to the Director of the Office of Administration, who shaJl notify the Co
Investigating Judges. In addition. decisions concerning matters referred to in sub
rule 4(b) shall be notified to the parties. The Co-Investigating Judges shall place 
the decision of the Chamber on the case file and immediately proceed in 
accordance with such decision." 

27. Reference is also made to the document 'Conditions of Service - UNAKRT Judges' dated 01 

January 2010 which on the first page has the text of the Oath of Judges: 

"3. Judges shall be required to make the following written declaration, witnessed by 
the Secretary-General or his authorized representative: 

I solemnly declare that I will perform my duties and exercise my powers 
as a judge of the Extraordinary Chambers in the Courts of Cambodia for 
the Prosecution of Crimes Committed During the Period of Democratic 
Kampuchea honourably, faithfully, impartially and conscientiously and 
that I will not seek or accept instructions in regard to the performance of 
those duties or the exercise of those powers from any Government or 
from any other source." 
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ADMISSmILITY OF THE DISAGREEMENT 

1. FORMAL ADMISSmILITY 

28. Internal Rule 72 governs the procedure m settling disagreements between the Co

Investigating Judges. Internal Rule 72(2) provides that "within 30 days, either Co

Investigating Judge may bring the disagreement before the Chamber by submitting a written 

statement of the facts and reasons for the disagreement to the Office of Administration, which 

shall immediately convene the Chamber and communicate the statements to its judges with a 

copy to the other Co-Investigating Judge.'.22 

29. While the International Co-Investigating Judge does not indicate in the Record of Disagreement 

when the disagreement arose, it appears from the documents before the Chamber that the 

National Co-Investigating Judge expressed his opposition to the Reserve International Co

Investigating Judge's actions in letter dated 5 December 2011." 

30. The Reserve International Co-Investigating Judge's Record of Disagreement is dated 15 

December 2011 and was notified by the Office of Administration to the Pre-Trial Chamber 

with a copy to the National Co-Investigating Judge on 16 December 2011. The Disagreement 

was brought before the P ..... Trial Chamber within the 30 day time limit provided for in the 

ECCC Agreement, the ECCC Law and the Internal Rules and is therefore admissible. 

2. STANDING 

31. We disagree with the opinion of Judges Prak, Ney and Huot to the effect that the Reserve 

International Co-Investigating Judge "does not have enough qualification [or standing] to 

undertake his duty according to legal procedure in force.'~4 While noting that Judges Prak, 

n Internal Rule 72(2) (Rev. 8) 
2J Record of Disagreement 
24 Memorandum to the Acting Director of the Office of Administration dated 3 February 2012 from Judge Prak 
Kimsan signing in his capacity as the President of the Pre-Trial Chamber with subject: "Returning the documents 
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Ncy and Huot do not provide any explanation or reasoning for their opinion, we dissagree 

with their conclusion. 

32. Judge Laurent KasperMAnsermet has brought a Disagreement before the Pre-Trial Chamber 

under the following circumstances: 

33 . The fonner International Co-Investigating Judge Siengried Blunk tendered his resignation on 

18 October 201 \. The procedure for the appointment of a new international Co-Investigating 

Judge is ongoing.2S This procedure is. in our opinion, not related to the standing of the 

Reserve International Co-Investigating Judge Kasper-Ansermet to temporarily replace Judge 

Blunk in his capacity as the Reserve International Co-Investigating Judge. Following an 

absence of the appointed International Co-Investigating Judge and in the meantime, pursuant 

to the applicable law in ECCC,26 in order to ensure that court proceedings go on timely and 

smoothly, the functions of the International Co-Investigating Judge shall be undertaken by 

the Reserve International Co-Investigating Judge. 

34. Article 26 of the ECCC law is clear as it provides that where a Co-Investigating Judge is 

absent, which includes instances of resignation, the reserve Co-Investigating Judge shall 

perform the functions of the absent Co-Investigating Judge. According to this article, the 

conditions to be fulfilled for a judge to replace a Co-Investigating judge in the ECCC 

include: 

1) absence (which includes absence due to resignation) of the appointed Co-Investigating 

Judge; 

communicated to Pre-Trial Chamber by the Office of Administration" (the "Memorandum from Judge Prak 
Kimsan"). 

25 This procedure for appointment in vacancy is governed by Article 5(6) of the Agreement, Article 46 new of the 
ECCC Law and Imemal Rule 7(4) which provides references to other provisions of the applicable law. 
26 Article 26 of the ECCC Law: "the reserve Investigating Judges shaU replace the appointed Investigating judges in 
case of their absence." 
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2) that the replacing judge has to have already been aopointed to act as a reserve Co

Investigating Judge. 

Unlike in the case of the reserve Judges of the Chambers27 or of the Investigating Judges who 

act in the regular Cambodian COurts,28 in the case of the reserve Co-investigating Judge in 

the Ecce the applicable law does not set any other conditions or require any other 

fonnalities, such as "designation" or "appointment" by "the President," to take place for the 

temporary replacement (which differs from appointment to fill a vacancy) of a Co

Investigating Judge by the Reserve Co-Investigating Judge during hislher absence." 

35. Notwithstanding the reason for his absence. it is not disputed that the appointed international 

Co-Investigating Judge Blunk is absent by way of his resignation. Therefore, the rust 

condition for Article 26 of the ECCe Law to become operative is met. 

27 In !be case of absence of !be judaes of tile ECCe Ownbcn, while Art 11 (2) of ECCe law ~ Ihal. "The reserve C,mbodian judge! shaD 

ttpIacc the appointed Cantxxlian judges ira case of Ibeir ahscoce,M lnlCI'ILII Rule 17(2) makes refermce 10 llltemal Rules n. 79 and 108 which 

explicitly requires designtltion by the Prtsidellt of OM of the CJrambt" for the replacement to take effect FurthcnDOC'C, we also DOte that ~ 

expressed meaning ofrcplaeemeot in the Chatoben is that the replaeing reserve jLldge. durins the effective period ofreplaeemc:ot, has Ihe power 

to "cxP'CSS opinions" and to "make decisions" (see for instance Internal Ru le 77(7»), while in Artiele 26 of tbe ECCe Law, there is no any 

limitation or specification ofpowerof tbose replacing tbeCo-lnvestigatina Judgcs durinJ theeffcctive period ofrepllc:mcDt. 

28 Article S I of the Code of Criminal Procedure of Cambodia provides: " When lUI investigatiDgjudge canDOt perlOnn bis duty because of leave. 

illness or other reasow, another iDvestigatin, judge of the same court shall be temporarily cwigned by the court president to ensure the 

investigation wOl'lc. Iflbere is no invcstigatingjudge at the court, the court president may temporarily assign aDY judlc of the court to conduct the 

judicial invcstij;adon. The court preside"! readers an assignmeot order wbich canllOl be appealed against." In the ECCe, which is a court of a 

speciallUllture, wbere the establishment laws do DOt provide for the existence of such authority as !he "Coon's Prcsidc:ot" (wbicb differs from the 

position of Ihe President of any of Ibe Cbatnbc:rs or of the President of the PIc:nna:ry) and wbere there are no "odIc:r irlYcstigating judgcs" bul 

instead there are "rc:so-ve investiptinljudacs," the applicable Jaw provides 1Ila1"in the abseDce of the Co-Investigating Judge be or sbe shall be 

replaced by the r C$O'VC Co-Invcstigatinl Judge," and understandably does 001 require like in the regular Cambodinan Courts that an assignment 

by the court's President is DCCessary for the replacement PursllllDt to the ECCC Law the fact of the appointment of a Reserve Co-Invcstigating 

Judge can be seen in the context of the Code of Criminal Procedure ofCalllbodia as a "prt:aSsignlIlCllt." ID the (:()[Itex! of the specifiC nature of the 

ECCe this is entirely logical and acoounts for the fact that the Office orCo-lnvestiptin~ Judges or the ECCe do 001 have a "Pn'sidcnt of the 

Office" or a ~Presidcnt of the Court" 10 make a subsequeut -assignment" or "dcsipatioo." 

29 By analogy see also second paragraph of Article 18 new of the ECCC Law. 
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36. Second, it is not disputed that Judge Kasper-Ansermet has been officially appointed and has 

taken an oath to act as the Reserve lnternational Co-Investigating Judge.30 This is a matter of 

public record. Therefore the second condition for Article 26 of the ECCe Law to become 

operative is also met. 

37. The fulfillment of these two conditions brings ahout the power of the Reserve International 

Co-Investigating Judge Kasper-Ansermet to act as the temporary replacement of the absent 

International Co-Investigating Judge Blunk until a Judge has been duly appointed, in 

accordance with the law, for the permanent replacement of Judge Blunk in the capacity of the 

International Co-Investigating Judge. If a reserve judge is not able to temporarily replace an 

absent judge pending his pennanent replacement then one must logically inquire as to the 

purpose of having a Reserve Investigating Judge. 

38. Therefore, we find that the Reserve International Co-Investigating Judge Kasper-Ansermet 

has standing to bring this Disagreement before the Pre-Trial Chamber pursuant to Internal 

Rule 72. 

39. For all the abovementioned reasons we find that the Disagreement is admissible and we 

should, in the circumstances of this matter proceed to express our opinion in respect of the 

resolution of the dispute, as we are bound by law to do. 

STANDARD OF REVIEW OF THE DISAGREEMENT 

40. In its Considerations of 18 August 2009 on the Disagreement between the Co-Prosecutors3l 

(the "First Disagreement Considerations") the Pre-Trial Chamber observed: 

)(I Public Opening Speech of President Kong 5rim at the ECCC Plenary of21 February 2011. 
31 Considerations of the Pre-Trial Chamber Regarding the Disagreement between the Co-Prosecutors pursuant to 

Internal RuJe 71, 18 August 2009 (the "First Disagreement Considerations"). 
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"The Agreement, the ECCe Law and the IntemaJ Rules do Dot provide a clear 
indication as to bow the Pre-Trial Chamber is to settle disagreements [ .... ] The 
position oftbe Pre-Trial Chamber in this matter is unique, with no other tribunal of its 
nature baving a duty to resolve disputes [ .. ].'.32 

"Pursuant to Article 6 of the Agreement, the role of the Pre-Trial Chamber in this 
instance is to "settle a difference" between [those] who "are Mable to agree [ .... ]. For 
this purpose, [they] shall ''record the exact nature of their disagreement in a signed, 
dated document which shall be placed in a register of disagreements kept by the 
Greffier [ ... ]". Internal Rules [ ... ] further indicate that [the one] who decides to seise 
the Pre-Trial Chamber shall submit 0<8 written statement of the facts and reasons for 
the disagreement. .. 33 

"In light of these provisions, the Pre-Trial Chamber finds that the scope oJils review;s 
limiJed to settling the specific issues upon which the [Co-Investigating Judges] 
disagree. To this end, the Pre-Trial Chamber shall only consider the facts and reasons 
raised before it [ .. . J, Pursuant to [the] Internal Rules [ ... ], these shall be set out in the 
Written Statement [ ... ] and the Response [ ... J. In addition to the information they 
provided in these submissions, (they] [may be] asked by the Pre-Trial Chamber to 
provide further clarification on their disagreement [ ... .]. In these circumstances, the 
Pre-Trial Chamber shall also take into consideration the facts and reasons set out in 
[any other] Responses and Replies [ ... ].")' 

REVIEW OF MERITS 

41. The Disagreement is related to the admissibility of the Order, dated 2 December 2011, 

proposed by the Reserve International Co-Investigating Judge Kasper-Ansermet to resume 

the judicial investigation in Case 003 (the "Proposed Order"). The National Co-Investigating 

Judge, having unden;tood that the proposed order deals with the substances of the 

proceedings, states that he opposes to "discuss about the substances of the proceedings" with 

the Reserve International Co-Investigating Judge Kasper-Ansermet until he is "officialy 

nominated by the Supreme Council of Magistracy of the King of Cambodia."" As explained 

above, there are no other officially filed responses which would explain the reasons for this 

oposition by the National Co-Investigating Judge. However, we take note of an exchange of 

press statements between the Reserve International Co-Investigating Judge Kasper-

31 First Disagreement Considerations, para 20. 
n Fmt Disagreement Considerations, para 23. 
).( First Disagreement Considerations, para 24. 
H Internal Memorandum dated 5 December 20 11 from Judge You Bunleng directed to Judge Kasper-Anserment. 
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Ansennet and National Co-Investigating Judge, both statements dated 6 December 2011, 

issued via the ECCe website which are fully quoted in paragraphs 8 and 9 above in this 

Opinion. 

42. While we agree with Judge You Bunleng that after the resignation of the International Co

Investigating Judge Siegfried BLUNK a new International Co-Investigating Judge has yet to 

be officially appointed, we note that Judge You eITeS in fact and in law in his understanding 

of the authority of a Reserve Co-Investigating Judge to temporarily act in the stead 0/ an 

absent Co-Investigating Judge until a permanent replacement has been duly appointed. 

43. First, while Judge You mentions "common practices applied so far" we observe that there are 

no examples to be found that would demonstrate the existence (or the contrary) of even one 

practice applicable in the ECCC's Office of the Co-Investigating Judges when a duly 

appointed Reserve Co-Investigating Judge could not temporarily replace a Co-Investigating 

Judge during his absence without having first been "officially appointed" to do so. 

44. Second, while Judge You Bunleng refers to the legal provisions that apply in vacancy of a 

Co-Investigating Judge that has resigned, Judge You fails to differentiate between the legal 

provisions for permanent replacement by new appointment and the legal provisions that 

apply for the purposes of the temporary replacement of an absent Co-Investigating Judge 

which very clearly instruct that "The reserve Investigating Judges shall replace the appointed 

Investigating Judges in case of their absence,,36 and do not require any further fonnality for 

this to happen. 37 These provisions exist in order to ensure that the absence of a judge would 

not distract or delay the proceedings and the very existence of the position of a reserve judge 

serves to safeguard this very purpose. 

45. Therefore, we find that the National Co-Investigating Judge erred in his opposition to review 

16 ECCC Law, Article 26. 
n See also Article 27 oflhe ECCC Law which provides similarly. 

Opinion of Pre-Trial Chamber Judges Downing and Chung on the Disagreement Between the Co-Investigating 
Judges pursuant to Intenw.1 Rule 72 

21 



Case File N' 003/16-12-201l-ECCC/PTC 

the admissibility of the Proposed Order. We are of the opinion that the actions of the Reserve 

International Co-Investigating Judge who is temporarily replacing and acting in the stead of 

the absent International Co-Investigating Judge are legaly valid until a new International Co

Investigating Judge is duly appointed to pennanently replace the former International Co

Investigatingjudge who resigned on 18 October 2011. 

46. In addition, we are of the opinion, as also asserted by the previous jurisprudence of the Pre

Trial Chamber, and as expressed by the Reserve International Co-Investigating Judge in the 

Proposed Order,38 that it is possible for the Co-Investigating Judges to reconsider their 

previous decisions. In its previous jurisprudence, the Pre-Trial Chamber has applied the 

following test for reconsideration: 

"25. The Application for Reconsideration may only succeed if there is a legitimate basis 
for the Pre-Trial Chamber to reconsider its previous decisions. The Appeals Chamber of 
the ICTY has held that a Chamber may "always reconsider a decision it bas previously 
made, not only because of a change of circumstances but also where it is realized that the 
previous decision was e"oneous or that it has caused an injustice. ,,)9 

47. Accordingly, the Reserve International Co-Investigating Judge, who during the effective 

period of replacing the absent International Co-Investigating Judge has the power to 

"continue to petform regular duties'.40 is empowered to also reconsider any earlier decisions, 

including decisions issued subsequent to the Notice of Conclusion of Judicial Investigation 

provided. that the test for reconsideration quoted above is met.41 

48. In addition we recall and adopt the observations made by Judges Downing and Lahuis in 

38 Proposed Order, para.4. 
19Decision on Application for Reconsideration of Civil Party's Right to Address pre-Trial Chamber in Person, 
C22/I/68, 28 August 2008, para 25 refening to caselaw from the International Criminal Tribunal for the Fonner 
Yugoslavia (JCTY). 
40 See footnote 27 above. 
41 We observe that the Proposed Order does so in its paragraphs 6 - 11. 
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their Opinion42 to the Considerations of the Pre-Trial Chamber Regarding the International 

Co-Prosecutor's Appeal Against the Decision on Re-Filing of Three Investigative Requests, 

concerning the errors of law and fact committed by the Co-Investigating Judges and their 

abuse of discretion in their rejection of the investigative requests. 

49. Taking into consideration the interests of justice and the reasons spelled out in the Proposed 

Order we are of the same view that it is necessary to conduct a complete investigation into 

crimes as serious as those set out in the Introductory Submission and to ensure respect of the 

rights of the parties and victims, especially where the Suspects have not been formally 

notified of charges nor placed under provisional detention as requested. 

CONCLUSION: 

50. As the Pre-Trial Chamber has not reached a decision on the Disagreement brought before it, 

Internal Rule 72(4)(d) instructs that "in accordance with Article 23 new of the ECCC Law, 

the default decision shall be that the order or investigative act done by one Co-Investigating 

Judge shall stand, or that the order or investigative act proposed to be done by one Co

Investigating Judge shall be executed." In the current case this means that the order proposed 

by the Reserve Intemtaional Co-Investigating Judge shall be executed. 

Pbnom Penb, 10 February 2012 

-~ 1 - ~~ 
J;;dge Cbang-HD HUNG 

42 Considerations of the Pre-Trial Chamber regarding the International Co-Proseculor's Appeal against the Decision 
on Time Extension Request and Investigative Requests by the International Co-Prosecutor Regarding Case 003, 
020/4/4, 2 November 2011: Apended Opinion of Judges Lahuis and Downing. 
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