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QUESTIONS PRESENTED

1. What sentencing guidelines might the ECCC Trial Chamber want to apply at the
trial of Kaing Guek Eavalias Duch)?

2. Baed onthegravity of the offenseand persoal circumstance of theAccused
Person, what is an apprpriate senterce for Kaing Gek Eav @ias Duch)?

3. How might criminal sentencing theories among international courts and civil law

jurisprudences impact sentencing in the case of Kaing Guek Eav (alias Duch)?

BRIEF ANSWERS

1. The ECCC TriaChamber should apply interretional sentencing gidelines, vihich
directcourts to conislerthe gavity of the offense andgusonalcircumstances of
theaccusd, includingan examnation ofaggraating and mitigating factors.

2. While the gravity of Duch® offenses and aggravating factors seem to justify
imposing the maximum penalty of life imprisonment, there are some mitigating
factors, including the fact that Duch has cooperated with the court and committed
his crimes prsuantto govermment orders, thatndicat the penalty shouldbe
slightly reduced.

3. Internatioral criminal courstend to judify criminal sentencing otheories of
retribuion, social deterrence,ral reconcliation. French civil law tradition, on the
other land, tends tqustify sent@cing with theories of rehalilitation and indivdual
deterrece. When apfied to the Duch cae,intemational theory seensto support
a punisiment close to the maximum senterce, while civil law theorymay justify a

punishment substantially less than that.



EXECUTIVE SUMMARY

In detemining the appropriate setence for the accused person, Kaing Guek
Eav (alias Duch) for Crimes Against Humanity and Grave Breaches of the Geneva
Convention, the ECCC Trial Chamber should apply international sentencing
guidelines, which direct courts to consider the gravity of the offense as well as
personal circonstancesof theacased, including relevant aggravang andmitigating
factors. While the rules governing the ECCC order the court to first consider
Cambodian law, in cases where Cambodian law either does not address alegal issue
or meet international standards, the ECCC is required to gpply international
jurisprucence. Cambodan law fails to provide sufficiat sentercing stardards
regarding michOs crires. Thereforehe ECCC should appinternatioral
jurisprudence.

When examining the gravity of Duch@® offenses, international courts generally
consider the nature and scope of the crimes committed. When examining the personal
circumstances related to the crimes, courts gererally conster any aggravang and
miti gating factors surrounding étrime ortheaccusd person thaimay indicatethe
need for a heightened or reduced punishment.

In the case of Duch, the accused has admitted guilt for acts of torture and the
execution of over 12,000 victims, which are crimes of a particularly heinous nature
and broad scope, and justify gpplying the maximum possible penalty of life
imprisomrment. Additionally, the fact that Duch was in a position of dhority over the
grow of peoplewho committed acts of torture and esution, and tle factthat his
victims included especialy vulnerable individuals, such as civilian men, women, and
children uner hiscontrd at S-21prison, both imicatethe reed for a heigtered

punishment. However, some mitigating circumstances may exist in Duch® case.



These include the fact that Duch® crimes were committed pursuant to superior orders,
possiblyuncer duress, ahthefact that Duch hassubsantially cooperaedwith the
prosecition, which all support slighly reducing hs sertence fran the maximum
punishment.

Internatioral criminal sentening theory also sensto provide swpport for
giving Duch a punishment closeto the maximum senterce. Internatioral courts lave
traditionally relied on n@ions of retibution and social deterrerce asjustifications for
criminal sentencing. The former justifies a heightened punishment in Duch@ case on
the grounds that his crimes were of a most heinous nature and should therefore be
condemned as strongly as possible. The latter justifies a heightened punishment in
Duch@® case because, given the heinous nature of his crines it seens desirablefor the
ECCC to apply a punishment that will act as a powerful deterrent against similar
crimes in the future.

Considering international jurisprudence and the theoretical justifications for
international crimina sentencing, it seems appropriate that Duch is given a sentence

duration dightly less than the maximum of life imprisonment.

BACKGROUND INFORMATION

Kaing QuekEav (alias ich) iscurrenty being tred for Crimes Against
Humanity and Grave Breaches of the Geneva Convention." The Crimes Against
Humanity include 1)murder, 2)extemmination, 3)enslaemert, 4) imprisonment, 5)
torture, 6) rape, 7) perseautis on pétical grounds, 8) and other inhmane acts. Tle
GraveBreaches of ta Gereva Conwenion include 1) willful killing, 2) orture or

inhumane treatmert, 3) willfull y causing geat sdfering or seious inury to body or

R

! Kaing Guek Eav (alias Duch), Case No. 001/18-07-2007-ECCC-OCIJ, Closing Order Indicting Kaing
Guek Eav, Public Redacted Version, page 44. August 8", 2008.
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healt, 4) willfully depriving aprisoner ofwar or civilianthe rights of fair and regular
trial, and 5) mlawful confinemert of a civilian?

During theKhmer Rowge Era, fran 1975-19B, Duch vas clairman of the
Communist Party of Kampuchea Special Branch of the Secret Police know at the time
as S-21 and presently home of the Tuol Sleng Genocide Museum.® Priorto this time,
Duch was chaman d Office 13 (M-13), a seurity office in KompongSpeu
province.*

S-21 was located in Phnom Penh and, according to the prosecution, operated
uniquely within the network of security branches because it was the only one with
direct link to the Central Committee (the central Khmer Rouge government) and
because itvas use for the detentionandexection of Khmer Rougecadre®

During histime as head of S-21, Duch divided the secunt officeinto two
units: tre defenseunit and intarogdion unit. Hedelegate administrationof the
defense unito a subordinatandmaintained ditect owersiglh of the nterrogaton
unit.® Theinterrogation unit was subdivided into the document unit, special unit, and
variousother groups, incuding photography, medicine, cooking, and logstics.” Duch
ran S21 onhierardhical lines,maintained reporting systens to make sure his orders
were followed exacty, and vas describé by a least one witness as lkeing feared by

everyone.®

B R R R R T R R i

21d.

®1d., at! 1.
“1d.

®|d., at ! 20.
®ld., at! 24.
"1d.

81d., at! 24-25.
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While under his control, prisoners at S-21 were subjected to sarvation, torture
medical experimentation, and aimost dways killed.® In total, over 12,3® detaines

were executed at S-21.%°

DISCUSSION

Kaing GuekEav (alias ich) iscurrently ontrial for committing crimes
against humanity and grave breaches of the Geneva Convention, and has admitted
guilt for both. Thertore, it is very likely that ke will be found guiltyof thesecrimes.
The purposef thismemo is to provide guiance to the court as to the relevant
domestic and internatonal sentewing practices thatnay be uséul to consider wien
determining an appropriate sentence. First, this memo will present the textual
guidarce providedn the rules governing theCCC, Canbodian legal cales, ad
various international criminal tribunals. The memo will then apply these standards to
Duch® case, drawing conclusions about how individual sentencing factors may
impact the overall sentence given to the accused. Lastly, this memo will examine
variousjustifications fa criminal sentercing practices and modifferent sentecing

objectves would influence DuchOs sente.

|. Dueto thelack of sentencing guidance provided for in the laws and rules of
the ECCC and Cambadlian legal practices, the ECC should rely on
international sentencing jurisprudence when ntencing Kaing Guek Eav.

A. The Law, Rules, and Agreement governing the ECCC provide few sentencing
quidelines, and instead direct the court to considr either Canbodian or
international legal standards.

Textual sertencing gudelinesfor the ECCC areprovided for in three
documens: The Law Establishinghe ECCC (law), the Internal Rules (Rules), and

the Agreenentbetweenthe UNand Canbodia (Agreement).

R

°|d., at | 67-107.
099, at! 107.
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The Law offers the court the most directivesin terms of sentencing guidelines.
If Duch is convicted of angf the cimes leis being tried for, Article 390f the Law
mandatesa senterce of Syears to fie imprisorment.** Furthermore, the Law states
that oreOs pason or rank doesot mitigate purishment,and the fact that one
commits acts pursuanto government or syerior orders does not relievthatperson
of criminal liability.*? The Ruesandthe Agreenent offer little seriencing guidarce
useful to the court. The Rules state: Of the accused is found guilty, the Chamber shall
sentence him or her in accordance with the Agreement, the ECCC Law and these
[internal rules]O** Article 10 of the Agreement, like Article 3 of the Law, limitsthe
form of punistment to imprisonment.** Lastly, the Agreement mandates that
proceduramust bein accordance ith Canbodian law, except in cases Were
domestic law is Slent on amatter, where there is uncertainty pertaining to a particular
rule, or where there is aquestion as to whether domestic law is consistent with
international standards.’® In such cases, the court is directed to follow internati onally

developed jurisprudence®

B T R AR T R R

™ The Law on the Establishment of the Extraordinary Chambers in the Courts of Cambodia for the
Prosecution of Crimes Committed During the Period of Democratic Kampuchea, Article 39, 27
October 2004. (Article 39 mandates a sentence of 5 years to life imprisonment for convictions. for any
of the following crimes: Homicide, Torture, or Religious Persecution under The 1956 Penal Code,
crimes of genocide as defined by the Convention on the Prevention and Punishment of the Crime of
Genocide of 1948, crimes against humanity, grave breaches of the Geneva Conventions of 12 August
1949, destruction of cultural property during armed conflict pursuant to the 1954 Hague Convention
for the Protection of Cultura Property in the Event of Armed Conflict, and crimes against
internationally protected persons pursuant to the Vienna Convention of 1961 on Diplomatic Relations.)
21d., Article 29.

2 The Internal Rules of the Extraordinary Chambersin the Courts of Canrbodia(Rev. 3), Rule98(5),6
March 2009.

4 The Agreement between the United Nations and the Royal Government of Cambodia Concerning the
Prosecution Under Cambodian Law of Crimes Committed During the Period of Democratic
Kampuchea, Article 10, 6 June 2003. (Citing The Consgtitution of the Kingdom of Cambodia. Article
32).

d., Article 12.

°d.
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B. Cambodian sentencing practices offer little guidance to the ECCC and, therefore,
indicae more weightshauld be pgaced on intenationaljurisprudence.

The Cambodian law provideslittle guidance usetil to the ECCCfor
detemining appropriatesentence durationsfor crimesagainsthumanity, including
tortureandextermination.

The 1956 PenaCode ofCambodia wes ineffectatthe time ofthe Khmer
Rouge, but it does not adequately address the international crimes that Duch is
accused of and there is no available case law based on that code to assist in its
interpretaton. However, itis warth noting thatthe 1956Peral Code was largely
influence by the French le systam, and as suchis bornof the civil law tradifon.
Traditionally, civil law countries, such as France and Germany, have placed great
emphasis on the need to tailor sentences to the specific facts of each case.™” This
historicalinfluence suggestsconsteringa variety of factors related to the accused
personal circumstances and may indicate that Cambodian law, like it@ French
predecessoxyouldinclude a considerabn of aggavatingand mitigatingfactors
related to personal circumstances of the accused.

While therearemore recenttexts, includingthe laws promulgated by the
United Nations Transitional Authority in Cambodia (UNTAC Law), the State of
Cambodia Law(SOC Law), theCode of Criminal Proceduref the Kingcdbm of
Cambodia,and adré&t version ofa newCanbodian peml code that fesyet to be
enacted, they dso provide little guidance. The only textual provision that the ECCC
may want to consider is Article 63 of the UNTAC code, which directs domestic courts
to consider attenuating circumstances at the time of sentencing.’® However, it must

be notedhat ths law was enactedn 1992 and watherefore not ineffectatthe time

R R R R R R R
¥ Delmas-Marty, Mireille & J.R. Spencer, European Criminal Procedure, Cambridge University

Press. United Kingdom, 2005, p. 624.
'8 United Nations Transitional Authority in CambodiaLaw (UNTAC), Art. 63.
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of the Khmer Rouge. Additionally, it was pranulgated bythe United Naons
Transitioral Authority in Cambodia, and tlerefore may not reflect domestic practices.

Despite the historical aspects of the 1956 Penal Code and the textual directives
contanedin the UINTAC law, Cambodian jurisprudence sawes to ladk sufficient
textual directives concerning criminal sentencing for the crimes that Duch is accused
of. Additionally, it is not the pracice anong the Canbodan judiciay to issue
reasoed opinions so #reis N0 wayto assess judicial practices.

After considering the Rules, Agreement, and Law governing the ECCC, as
well as domestic Cambodian practices, there remains an open question as to what
factors the court should consider when sertencirg a person for crines aging
humanity swch as torture ad extermination. Futhemore,the ECCC las yet to create
any case law useful in resolving such questions. Therefore, the court may find it
desrable © apply Article 12 of the ECCC Agreenert, which direds the court to look
at international jurisprudence for sentencing guidance.™
II. International sentencing guidelines indicate the ECCC should examine the

gravity of the offense and personal circumstances of the accused, including

agg avating and miti gating factors, when coidering the appropriate
sentence for Duch.

International courts,including tke Internatonal Criminal Tribunalfor the
former Yugoslavia (ICTY), the International Criminal Tribuna for Rwanda (ICTR),
the International Criminal Court (ICC), the Speal Court forSierra Leon€SCSL),
and the Special Panels for Serious Crimesin East Timor (SPSC in East Timor), all

consder the gravity of the offenceand individual circumstarces of the convicted

R R R R R R R
1% See note 12, The Agreement, Article 12. (Where Cambodian law does not deal with a particular

matter, or where there is uncertainty regarding interpretati onE guidance may be sought in procedural
rules established at the international level.Q.
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person when detaiining anappropriate entercelengh.® A gravity-of-the-offense
analysis includes factors related to the crime itself, and the convicted person@ role in
thatcrime. When considering personalcircumstances,courtslook at a \ariety of
aggrawating andmitigating factors, asidérom the crime itself, that indicate the need
for a harsheor lighter punishment.

International courts are also directed to consider any aggravating or mitigating
factors that the courts deems relevant. While judges are given discretion to include
any factors they deem pertinent, text guidelines at most courts explicitly state that if a
conviced person was eterminedto have actedOpirsuant taan order of a
Goverment or superrG* or Gubstantial[ly] cooperat[ed] with the prosecution
before or after anvictionOthe sentencshould le mitigated? However, it is left to
judicial discreton to determine howmuch weight should be givento various
aggrawating andmiti gating factors asentercing.

Whilethe ICTY, ICTR, and SCSL are exjicitly directed to consider gravity
of the offenseand persoa circumstancesthe ICC is directed by language smilar in
meaning, but considerably more detailed. According to the rules of procedure at the

|CC, the court must consider:

QAll relevant factors, including any mitigating and aggravating factors, and to
consider the circumstances both of the convicted person and the

crimeE [including] the extent of the damage causedE harm caused to the
victimsE the nature of the unlawful behavior and the means employed to execute
the crime; the degree of participation of the convicted person, the degree of
intent; the circumstances of manner, time, and location; and the age, education,
social and economic condition of the convicted person.G®

FHHHHHHHHH R A

2 The Statute of the ICTY, Article 24(2); The Statute of the ICTR, Art. 23(2); The Statute of the
Specia Court of SierraLeone, Article 19(2); The Rome Statute, Article 78; UNTAET Regulation NO.
2000/15, June 6™, 2000, Sec. 10(1).

2 The Statute of the ICTR, Article 6(4), The Statute of the ICTY, Article 7(4), The Statute of the
Special Court of SierraLeone, Article 6(4).

% The Rules of Procedure and Evidence for the ICTY, Rule 101(b)(ii); The Rules of Procedure and
Evidencefor the ICTR, Rule 101(b)(ii); The Rules of Procedure and Evidence for the Special Court of
SierraLeone, Rule 101(b)(ii); UNTAET Regulation NO. 2000/15, June 6", 2000, Sec. 21, Rules of
Procedure and Evidence for the ICC, Rule 145(1).

% The Rules of Procedure and Evidence for the ICC, Rule 145(1).
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When discussing aggrasatingandmitigating factorsthe ICC wles include alist
of potential factors thecouit may consider. Agravating factorsmay includeabuse of
power or official cgpacity, crimesagaing particularly vulnerabé victims, commission
of acrime with particular cruelty or against multiple victims, and commission of a
crime motivated bydiscrimination?* Mitigating factorsmay include the convicted
person@ conduct after the act and circumstances that may have caused substantially
diminished mental capacity or duress.?®

One key textua difference between the rules governing the ICTY, ICTR, and
SCSL, and the rules gevning tle ICC isthat the ICCis notexplicitly direcedto
consier Ofollowing geernment or siyperior orders® as mitigating factor?®

It is also worth noting that the ICC has yet to sentence anyone and, therefore,
can offer no jurisprudence that may help us understand how the court has interpreted

thetextual sentecing guidelines.

A. The offenses that Duch is on trial for are particularly grave and may justify a
heightened penalty.

When sentencing a convicted person, courts first look at the gravity of the
offense that the convicted person committed.?” Asthe ICTY stated, Qyravity of the
offenceis afactorof primary importarceCand should be egardel as the litmus test

when assessing an appropriate sentence.®

R R

1d., Rule 145(2)(B).

%1d., Rule 145(2)(A).

% See generally, The Rome Statute for the ICC. See aso, The Rules of Procedure and Evidence for
ICC.

2" The Statute of the ICTY, Article 24(2); The Statute of the ICTR, Article 23(2); The Statute for the
Special Court of SierraLeone, Article 19(2); The Rome Statute for the ICC, Article 78; And generally,
Prosecutor v. Sedyono, Case Reg. No. 01/Ham/Tim-Tim/02/2002, Special Panels for Serious Crimesin
East Timor, Judgment (TC), 15 August 2002, available at http://istocrates.berkel ey.edu/~warcrime
/East_Timor_and_Indonesia/lndictments_and_judgments/Indonesia_Sedyono_Judgment.htm, (NOTE:
page and paragraph numbers not available).

%8 Prosecuton v. D. Nikolic, Case No. 1T-94-2-S, ICTY, Sentencing Judgment (TC), | 144. 18
December 2003.
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When assessig the gravty of a paricular offensein relation to sentercing,
courts generally examine the nature of the crime and the role of the accused.”® The
Trial Chamber of the ICTY stated in Prosecutor v. Kupreskic that Qhe determination
of the grawty of the crime requires aconsderationof the particular circumstances of
the case, as well as the form and degree of the participation of the accused in the
crimeQ® In Prosecutor v. M. Nikolic, the ICTY Appeals Chamber broke down
Ogravityf the offenseO imian assesment of the scopeandimpact of tre criminal
activity (including the number of peple effectal by the crime and te harm cau®d to
them), as well as the role of the accused in committing the criminal activity (including
the formal role of the accused, the manner in which that role was performed, and the
circumstances umer which those duties vere performed).*

It is worth noting that courts vary with regard to considering the vulnerability
of the victms. While sone consider the status of theistims under a graiy-of-the-
offenseanalysis, othersexamine the victim@® status as an aggravating factor.** The
judgesmay decile where to consier the victimOs status, budrfthe purpses of this

memo | will consider it as an aggravating factor.

1. The nature and scope of Duch@ crimes are particularly heinous and extensive,
and seem to justify a heightened penalty.

When assessig the reture and sco of crimes a@ginst humanity, courts lave
found the crimes of tortue, executon, and perseaition to ke paricularly heinousand
worthy of a heighted penalty. For example, in Prosecutor v. M. Nikolic, theICTY

gave substantial weight toward a heightened penalty because the nature and scope of
HHHH R R R

% prosecutor v. Bisengimana, Case. No. ICTR-00-60-T, ICTR, Judgment and Sentence (TC), ! 178. 13
April 2006.; Prosecutor v. Aleksovski, Case No. IT-95-14/1-T, ICTY, Sentencing Judgment (TC), |
182, 25 June 1999.

% prosecutor v. V. Kupreskic, CaseNo. IT-95-16-T, ICTY, Jucgment (TC), ! 852,14 Jaruary 2000.

3! prosecutor v. M. Nikolic, Case No. 1T-02-60/1, ICTY, Judgment on Sentencing Appeal, ! 103, 8
March 2006.

#1d.at! 103.
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M. NikolicOs as included jont criminal responsibilil for the tortureand execttion
of 7000 Bosnian Muslims savell as the displacement of another 30,000 Bosnian
Muslims®* The court placed additional weight on the fact that M. Nikolic( crimes
included persecution, which they found to be particularly grave in itself.®* The ICTY
made a similar conclusion in Prosecutor v. D. Nikolic, judifying a heightened
punishment for the convicted person because of the high number of victims and the
multitude of criminal ads that hecommitted® In that case, the accused admitted to
taking part in, or keing responsile for acts of persecution, murder, rapeand torture
of Bosnian @tainees ata detation canp under he authoriy of the accused®

In Prosesutor v. Bisengimangahe ICTR also found the crimes of execution
andmurder to be prticularly heinousand worthy of a heighted seence® Further,
the court put substantial weight on afinding that the scope of the crimes included the
execution of several thousand civilians.®® Lastly, the court notes that the scope and
impact of the crimes were not limited to executions, but encompassed the physical
andmental torture suffered byhe victims of the crimina activity.*

In the case of Duch, the crimes he is charged with, including the torture and
extermination of civilian detainees, are of an extremely heinous nature and therefore
warrant a hkeightered penalt. Similar to the case oM. Nikolic, who was, dong with
othermilitary leacers, jantly responsibldor 7000 BosniamMuslims being tortured
and killed, under Duch@ command, over 12,380 people were tortured and executed at

S-21 and Cheung Ek.*® And like the case of D. Nikolic, where the accused was head
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% D. Nikolic, ! 213.
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of adetention camp where hundred of detainees where tortured and executed, Duch
too was headf a prson where mass rumbers of detainees &e torturedand
executed. Additionally, like the crimes of Bisengimana, Duch® crimes seem to
include mental torture ofthe vctims at S-21, aseviderced byfindings hat detainees
were kept in small, dark cells, shackled to the floor, for weeks at atime.*

Due to tte particularly heinous rature of DuchOs crimal activity and thewide
scope of the crimesOeffect, the court may find it necessary to give Duch a heighted

punishment.

2. As the leder of S-21, Dwch wasdirectly respnsible for the staff and prisoers
at S21, andtherefore payed a subsintial rolein the torture and executions that
took plece there, indicding the need fo a heightened paishment.

When examining the role of theaccusedcourts tend to lookt themental state
of theacwsed and the contributionthey made toward the commissionof the crimes
for which they are on tridl.

For exanple, inProsecutor v. D. Nikolic, the ICTY interpreted theOoleO of
the accused to mean the rel ative significance of the accused in carrying out the
criminal activity. Thus, even if the formal role of the accused was relatively low in
the hierarchy, it does not necessarily follow that a lower sentence will be imposed.*
Applying thatinterpretation to DNikolic, the ICTY foundhis offenses relately
more grawe beause the accused was not just following orders, but wasiaety
furtheringthe criminal activity by managing andcoordireting the detention and
execution of the victims, and because the accused committed the crimes with a
Gnethodical and chilling efficiencyOthat displayed atotal disregard for humanity.*

The court found D. Nikolic@ role particularly significant because he directed
SRR e R R R R
“d., at | 136.

“2D, Nikolic, | 115.
®d., at! 121.
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subordinate$o commit particularly depraved acts** In Prosecutor v. Jelisic, the
ICTY dso justified a heighted penalty based on findings that the Qparticularly cold-
bloodedmanner in which gecttions where caried outindicatedE[the accuse had)]
enthusiastically committed his crimesQ*

In Bisenginana, the ICTR addressed a case where the accused held a position
asaloca government leader in avillage where Hitu fighters under hisauhority
massacred a group of Tuts civilians.* Althoughhe dd rot participateor order he
crimes,the ICTR stil found that he acased played a substantial role in the
commission of the executions, reasoning that his failure to prevent the massacre
violated his duty to protect his Tutsi constituents and that his silence encouraged the
Hutu fighters to carry out the crimes.*’ Therefore, the court found the role of the
accused to justify aheighted punishment.

Conversely, in Prosecuto v. Alexsoski, the ICTY found that the crimes of the
accused warrelatively less grae becauséhe accused did not play an Gnstrumental O
role in the commission of the criminal enterprise.®® In that case, the accused worked
in aprison and was in charge of the welfare of 50 inmates who were found to be
treated inhumanely.*

In the Duch trial, the role of the accused seemsto lend weight toward
justifying a heightened sentence. Like the case of D. Nikolic, where the accused was
head of a prison where detainees were tortured and killed, Duch was chairman of S-21

whereat leastl2 380 detinees wee subjectedo depraed treatent, including
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% prosecutor v. Jelisic, Case No. IT-95-10-T, ICTY, Judgment (TC), | 130-31, 14 December 1999.
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inadequate food and unsanitary living conditions™ before being executed.™
Additionally, former S-21 Prison Gard, Rak Khan, testified that at least half of the
detaneesat S-21were interrogatel and tortured?

Like the case of Bisenginana, where the accused was found to have had a
substantial role in the execution of victims becawse he leld apostion of lealership
over tre soldiers wom he watched massacre Ttsi civilians that Ie had a duty to
protect, Duch had dutyto protect tle detaineesS-21 from inhumane treatnent.
Furthermore, Duch actively encourage the torture and execution of detainees by
explicitly ordering subordinates to commit thoseacts. Inthis way, DuchOs rolis
more substartial than Bisenginana, who didnot explicitly order his suba@inates to
kill Tutgs, but simply failed to prevent tremfrom doing ©. Therdore it seens that
Duch played a substantial role in the crimes for which heis on trial.

Additionally, the prisoners under Duch@ control seemed to have been tortured
andexecued in amethodical, cdd-bloodedmanner, similar to he crimes beng tried
in the cases of Jelisic, wherethe ICTY held that the accused enthusiastically
contribued to acts of tortureral execution, and therefore deserved a heightened
penalty. For dmost five years, Duch managed an assembly line of murder, keeping
records,jmposing a strict chain of canmand, andgiving his subordinatesstructons
on how to tarture prisoners and howo make themfeellike animals.>* Going beyond
mere detairment, Duch orderel guads to treat étaineesn horribly depraved ways,
indicating the accused plagd an enthusiastic rolein furtheringthecrimes or which
he is keing tried. In accordance ith DuchOs instictions, prisones werekeptin tiny

cells, shackled to the floor, with little food or water, at times left without clothing, and
SR R R R R R
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forced to remain silent.> Additionally, Duch sowed a prticularly cold-blooded
atiitude when he vas seen laghing and joking wth other interrogators vhile he and
the others were torturing a female detainee.>

If the Trial Chanber of the ECCC agreeshatDuchOs role committing the
criminal ads was both substtial and enthudastic, it would seens tojustify adding
substantial weight toward applying a heightened sentence.
B. Theindividual circumstances concerning Duch, and the crimes he committed,

indicae there areaggrawting factorsthat justify a heightened punishment, but
also sone mitigating fators thatjustify amild reduction in sentering.

As stated above, al international courts consider the Qyravity of the offence
andthe individual circumstancesof the convicted person@swell asother mitigating
or aggravatig factors elated tothe crime or the convicted grson, when considering
an appropriate sentence length.*® Additionally, the textual guidelines of the ICTY,
ICTR, and SCSL explicitly state that cases where an accused person is determined to
hawe actedOpursuant tan order of a Govement or sugrior’ or cases where an
accused Gubstantial[ly] cooperat[ed] with the proseution before or after conviidbnO
are bah mitigating factors at senteing®

The ICC@ rulesinstruct the court to consider mitigating factors such as Ghe

conviced personOs conduatter the ad, including anyefforts by the persn to
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% See note 1, Closing Order for Case 001, ! 93.

% Statute of the ICTY, Art. 24(2),; Statute of the ICTR, Article 23(2),; Statute of the SCSL, Article
19(2).; The Rome Statute, Article 78; And generally, Sedyono.

% Statute of the ICTR, Article 6(4).; Statute of the ICTY, Article 7(4).; Statute of the SCSL, Article
6(4).

8 |CTY Rules of Procedure and Evidence, Rule 101(b)(ii).; ICTR Rules of Procedure and Evidence,
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compensatehe \ictims and anycooperapn with the Court®, but the ICC is not
directedto consider folloving orders a amitigating factor®

Beyond these guidelines, the judges presiding over a particular case are given
consterabe discretionwhendecidng whatfactors to consler and howmuch weight
to acord each oa™

Asthe ICTR Trial Chamber observed, Orhe judges of the Chamber cannot
limit themselves to the factors mentioned in the Statute and Rules...Their unfettered
discretion to evaluate the facts and attendant circumstances should enable them to
take into accaint any otherfactor thattheydeem pertinertO%* As discussed belgw
some factors that Bve beenconsicered ncluded an adhission of guilt, co-operation
with the proseutor, ranorse, voluntarysurrender, good character, and family
circumstances.

Accordingto ICTY jurisprudence, tbeestalished asfact, mitigating factors
must be establshed on thebalance of probabiities (analogous © a more-likely-than-
not standard®® Aggravating factors must be proven beyond a reasonable doubt to be

established as fact.**

1. Aggraviing factors exisin Duch@ case that may weight in favor of a
heightened penalty for Duch.

# In Duch® case, it seems the court may justify a heightened penalty on the
grownds thatDuch was in a positioaf authorityat S-21 and tle factthatthe victins

of his aimes may constititea paticularly vulnerable grap#
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% |CC Rules of Procedure and Evidence, Rule 145(2).
% See generally, the Rome Statute and the Rules of the ICC.
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i. Duch wadgn a positon of authority at S-21, tarefore indcating a
heightenal penalty maybe justifed.

International courts have generally found that when a convicted person was in
a fomal positon d authority over a groumf peoplethat calectively committed war
crimes or crimes against humanity, it is to be considered an aggravating factor
necessitating a harsher penalty. At the ICTY, the court emphasized this point in D.
Nikolic, when they held that the defendant@ sentence should be increased due to the
fact that he held the position of commander at Susica Detention Camp, where he was
in charge of a staff that committed crimes against humanity, including torture and
murder.®® In M. Nikolic, the ICTY held that, vhile the dfendantwas found to be
implementing orders fran his sugriors, his position as gsistantCommande and
Chief of Scurity and Intdligence pu himin a pcsition of authoriy and hehus
played an important part in carrying out the Gnurder operationO®® Therefore, the
court foundthis fact b be aggrawating a sentewing?’ At thelCTR, in the case of
Prosecutor v. Kambands, the court also held that the accused@® position in a
leadership role was an aggravating factor.®® The same court, in Bisengimana,
observed®ne who ordersthe exteminationis more culpatle thanonewho merely
aids and abetsQ® In Prosecutor v. Soares, the SPSC in Eadimor followeda similar
jurisprudence when they heightened the sentence of the accused because he had held a

position of authority”®
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In Duch@® case, the accused was the chairman of S-21 and reported directly to
the Central Committee.”* Additionally, Duch has admitted in court that he was in a
position of authorityover he staff of S-21who canmitted most of the torturesand
executions. Lastly, the ECCC only has jurisdiction over senior leaders, so, by
definition, Duch hes been deteninedby the cout to haw held a postion of
authority”® Based on these facts it seems the ECCC Trial Chamber may want to
consider a heightened punishment for Duch.

ii. Duch@® crimes were committed against particularly vulnerable victims,

including women, children, and prisoners under his control, and, therefore,
the Trial Chamber may want increase his punishment.

Courts hae gererally held hat semencingis eggravated byfindings tratthe
victims of the offense ioludedespecially vulnerable poplations, such as/omen,
children,the elcerly, or prisoners incustod. In M. Nikolic, the ICTY found the
crimesto bedesening of aheightered punisiment becausehe victims indude the
entireBosnian Musiin populaton, children and elderly, malesandfemales.”®

In D. Nikolic, the court found thathe vicims were partizlardy vulnerable
because they were illegally detained with no contact with the outside world, and
included woman, children and the elderly, and largely focused on Muslims.” On
these grounds, the court justified a heightened sentence.” The vulnerability of
victims wasalso foundto necessate a larsher penajt in Prosecution v. Smic.” In

that ICTY case, the victims were determined to be vulnerable because the were in the
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cusbdy and control of 8nicOsommand,had been detaineddr seveal months, and
suffered repeated beatings, &l of which they were defenseless against.”’

In the Bisengimana case at the ICTR, where the accused was convicted for
participation in the exeation of Tutsi cvilians, the Trial Court ustified a heightened
punishment because the executions were targeted at a civilian population defined by
ethnic identity.”

The victims of Duch® crimes, like the cases of Bisengimanand M. Nikolic,
included civilianmen, women, andchildren.” Furthermore, like Smic, where the
court found the victims more vulnerable because they were in the control and custody
of theacased, the victims of Duch®crimes wee also uner his cotrol and custody

On the other hand, it is also important to distinguish Duch@ victims from the
cases of Bisengimana, M. Nikolic, and D. Nikolic. In each of those cases, the court
found crimes justified a heighted sentence because they were focused at civilian
populationsdefined by ethnic idertity; an immutable characteristic. In the case of
Duch, his victims were mainly targetel for political reaons.

Thestatusof DuchOsictims, whichincluded civilian men, women, and
children, under his control as prisoners, indicate the court may want to consider a
heighted punishment. However, because it is not clear that these victims were
targeted because of their ethnic identity or other immutable characteristic, it may be
desrable b give relatively less weightd the victim@ status when justifying a

heightened punishment.
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2. There seem to be mitigating factors in Duch@ case that may weight toward a
reduction in his sentence.

While the Trial Chamber is free to consider a range of mitigating factors, this
memo will address the most frequently cited mitigating factors thamay be applicale
to the Duch case. Those factors are 1) substantial cooperation with the prosecution,
2) canmitting acrime pursuant toa superiororder, 3) the character of the accused, 4)

acceting gult and espasibility, ard 5) sinereremorse for thecrimes.

i. Duch seems to haweoperated witlhe Trid Chamler, therefore
indicating it may be appropriate to mitigate his sentence.

Cooperation is considered amitigating factor so long as it i©substaial O*°
The ICTY, inProsecutor v. Blaskic, established an analytic matrix that considers the
extert and gality of information piovided,to determine whether cooperation is
Gubstantial O* In D. Nikolic, the ICTY applied the @laskic Test®to find the accused
had substantiajlcoopesated with the court on the grounds that the accused provided
extensive and useful information that contributed to the fact-finding mission of the
tribunal.®? In Prosecutor v. Erdemovic, the accused was aso found to be cooperative
base& on the factthat hegawe high-quality information,includingnew names of other
perpetrabrs, andcorroboratbn of existing information 2

In additionto providing substartial information, the SPSCin EastTimor has
recogmzed cooperatn asmitigating basedsdely on theaccised attitudein court.
For example, in Prosecutor v. Seono, theaccusedOs semte wasmitigated onthe

grownds thathe acaised@how[ed] respect for theourtG*
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In the case of Duch, the facts seem to indicate that it is more likely than not
that he acaised has bensubsantially cooperatie and respeéul of the court. On the
secondday of his trial, Duch expressed a Wihgness ¢ answer dlquestionsasked by
the court and civil parties® At times, it seemms Duch tes followed up orthis pledge,
offering details 6 his owvn crimes, thecrimes of the Kimer Rouge gnerally, as vell
as elaborating on the structure, policies, and operations of the Central Committee.®®
Indeed, the investigating judges seem to agree, stating in the Closing Order that
(Duch has cooperated willingly in the judicial investigationO®

However, one may argue ich has notbeen fuly cooperéive becaug he only
confirms testinony aread/ proven ly the courthrough otherevidence®®
Noneheless, thedct that he provids additonal details and tas provided lengthy
testimony about the operations and structure of the Khmer Rouge regime seems to
satisfy the analysis employed in Blaskic. Furthemore, his affirmation d facts
presatedin courtseens valuabe to the courtOgoalsof recanciliation ard building
an accurate historical record. Therefore, it seems the Trial Chamber may want to

reward Duch for this behavior vigentence mitigation.

ii. It seems likely that Duch committed his crimes pursuant to an order by his
superiors, hus indi@ting the Tral Chanber may wart to conster
mitigating DuchOs sermiee.

Therulesof the ICTY, ICTR, and SCS explicitly state that actions (pursuant
to an orar by the goverment or superior doesat relieve of criminal responsbility,

but may be considered in mitigation of punishment if the International Tribunal
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decides justice so requiresO®® The SPSC in East Timor has applied a similar
jurisprudence, refeencing the ICTYand ICTR in some of its judgments.® In
Sedyono the SPSC in East Tiror noted Oetionsthat were carried outas anorder fran
a superior officerE can be used as a consideration for leniencyQ™

In Duch@® case, it seems likely that the accused ordered the torture and
execuion of prisoners tamplementorders caning from the Certral Committee.
Indeedthe Closing Qde indicting Duch seensto supprt this asseron, statingthat
Duch was actn under the direct orders of Son Sen and &Central Committee™
Basd on thesefindings,it seems appropriatethat the ECCCgive same weight toward
miti gating DuchOsentere becauske was acting pursuanto superor orders.

Additionally, Duch has claimed that he ves implemening superior orders

under the thieat of deathwhich may justify additional sentesemitigation.®® In
Blaskic, the court noted@luressEdo esmitigate the criminal resporsibility of the
accused when heath nochoiceor moral freedam in committing the crimes&?
Similarly, in Erdemovic, the court justified alesser sentence because the accused was
found to have been follaving orders nde the threat of death™ If the Trial Chamber
is convinced that Duch acted under some duress, the court may want to consider
addingaddtional weight bward mitigating DuchOs senter

On the otler hand, inthe first trid for genocidewhich wasagainst Aalf

Eichmann, tried inthe domestic Israelcourt system, the cout held trat following

orders could not mitigate the accused® crimes because the crimes were excessively

B A R R R R R R R

8 Statute of the ICTY, Article 7.; Statute of the ICTR, Article 6.; Statute of the SCSL, Article 6.
z‘; Sedyono, (page and paragraph numbers not available).
Id.
% See note 1, Closing Order for Case 001, | 2.
% ECCC Trial Chamber Transcripts, Case 001, March 31, 2009, pp.68-69.
% Prosecutor v. Blaskic, Case No. IT-95-14-T, ICTY, Judgment (TC), ! 769, 3 March 2000.
% Erdemovig! 4-16(i).

# HL



depraved.®® Same may argue hat the ECCC shold follow similar jurispruderce to
find that DuchOs enesaretoo depraved toallow mitigation for following superior
orders. However, since the Eichmann case was tried in the domestic Isragli legal
system it does not represent internationa jurisprudence. Therefore, it fill seems
appropriatdor the ECCC taconsder Oaing puisuantto government orarsCas a
miti gating factor.

iii. Duch@ acceptance of guilt seems qualified and does not appear to have

facilitated an efficient trial, therefore possibly negating any justification
for a setence reduwtion on these grounds.

Therulesgoverning the ICTY, ICTR, SCS., donot allow formal guilty pleas
to be accepted by a court unless the guilty pleais unequivocal and the ICC may not
accet a gulty plea unles itis supported byhe fads of the case cotained in withess
testimony or otherevidence?’ Additionally, sane internatiorel courts fave found
that guilty pleas do not mitigate if the accused is found to be evasive or not fully
forthcoming with their testimony.*®

Both the ICTR and the ICTY have observed that guilty pleas should mitigate
sentencing on the grounds that mitigation encourages the accused to be forthcoming
with information and torecogrize their crimes pblicly so as to helpeyelop a more
comprehensive historical rexd.* The ICTY has dso observed that, On relation to
the TibunalOmission toassistin restoing peace and bring recdiliation to the
territory of the former Yugoslava, guilty pleas cancertainlycontrbute significantly O.

Lastly, the ICTY has foundyuilty pleasmitigatesenteming a the grownds thatit
R R R

% Ejchmann case, May 29", 1962, available at: <http://www.nizkor.org/hweb/peopl e/e/eichmann-
adolf/transcripts/Sessions/Session-121-01.html>.

% |CTY Rules of Procedure and Evidence, Rule 62(iii).; ICTR Rules of Procedure and Evidence, Rule
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% Erdemovig! 16(iii). (OAn admission of guilt demonstrates honesty and it isimportant for the
International Tribunal to encourage people to come forth, whether already indicted or as unknown
perpetratorsQ).
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shows an expression of honesty and readiness to take responsibility, and contribute to
reconciliation on the part of the accused.'® Like the ICTY, the ICTR has alsofound
guilty pleasto bemitigating factors atentencing because it shows remorse,
repentance, contribution to reconciliation, the establishment of truth, the
encouragement for others to come forward, saving of resources, and saving the
witnesss from testfying in court™

In the case of Duch, the accused seems to have accepted responsibility and has
even been raagrized bytheinvestigating judges as doing s8% But despite formally
accepting responsiblity and apologizing, it seems that he accusednay be
equivacating his accefance of guilt ky subty shfting dame onto his sugriors and
subordinates.n his apolog, made on Day 2 of the trial, Duch explaiedhow he was
guilty for the crimesatS-21, but that éwas acting un@r supeir orders and tle
threatof death. Theaccised statethat, Oalthouly | did [the crimesat S21] because |
recevedthe orderfrom [the Certral DPK govermment], | am solelyresponsibldor
those crimesQ™®  He then went on to explain that he Ghever dare think aboutO
guestioningorders, beause hedaed it would costthe life of himself ard his
family.’®* When outlining his defense argument, Duch began by saying that Grom
the 17" of April 1975 to the 6" of Janary 1979, the Democratic Kampuchea party
was exclusively in chage of the cimesin Canbodia3® As part of his defense,
Duch also claned that he played no part in séhg polides, ut merely implemented
orders of the Central Committee. However, expert Witness Dr. Craig Etchison

testified that many of the killings were left to DuchOs siiretian, given lis high
T A
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ranking status, and éfact thathis superars were likely too bisy to supervise
individualkillings atS-21 and wold hawe insteadddegated decisionmaking
authority to Duch.'® Thisdiredly contralicts DuchOs clan that he wasnerely
implementing orders, and may indicate Duch@ unwillingness to accept full
responsibility for his crimes.

Even if the Trial Chamber finds that Duch@ acceptance of guilt and
respnsibility has not been @uified, thecourt may sill want to reduce the weight
given to his acceptance of guilt and responsibility on the grounds that Duch denies
guilt for anything thecourt cannot prove, appearing easive and reducinghe
justification for mitigating sentercing for a guilly plea. Ashe ICTY has obseredin
the Erdemovidrial, (] voluntary admission of guilt which has saved the
International Tribunal the time and effort of alengthy investigation and trial isto be
commendedO'”’ However, a the ECCC, the acceptance of guilt by the accused has
not lead to a more efficientor speedyrial because the burderof proving guilt has no
been removed from the prosecution. And while admissions of guilt could potentially
facilitate a more speedy trial by providing evidence for the prosecution, in Duch@
case, the accused has expressed an unwillingness to do so. Indeed, his defense lawyer
expliatly staedthatDuch is ory willi ngto accept gult for assertions saportel by
Cample evidenceQ'™®

Based on the fact that Duch@ acceptance of guilt is qualified and has done
little to producea more efficienttrial or reduce the burden of proof on the
prosecution, the court may choose not to give any weight to Duch@ guilty pleaas a
miti gating factor.
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iv. There are questions as to the sincerity o DuchOs reanse and, terefore,
the Trial Chamber may find it unnecessary to include it as a mitigating
factor.

While couts geneally consider renorse to le mitigating, they do so oty
when is it found to be sincere. Courts tend to mitigate sentencing for sincere remorse
becaus®wvhenan aanission of guiltis coupled with a sircereexpression d remorse,
a sigrificant oppotunity for recondiiation may becreate©'® To analyze the
sincerity of anaccusedcourts usenobjective gandxrd thatlooks atthe statenents
and behavior of the accused, such as a voluntary surrender or guilty plea. ™

In the cases of Erdemovic and D. Nikolic, the ICTY focused on the apology of
theaccusd and treir behaior in court to deterrme that their remorsewas sincere
and therefore amitigating factor.*** In the case of Blaskig the ICTY focused its
asseggent of sincerty on the stateerts made by the accusednd his lehavior in
court. In that case, the court found that the staterarts of renorse, which included
assertions by the accused that he did what he could to improve the Stuation,
contradictedfacts of thecaseand trerefore indicated ks remorse was Odhbious3:*
Similarly, in Jelisic, the accused® stated remorse was determined to be insincere,
largely because it was not expressed until the guilty plea was negotiated and the
accused did not voluntarily surrender himself.** The implication of the court(
decision is that, in its view, the accused(@ statement of remorse was only strategic.

In Duch@ case, the accused tried to show his sincere remorse when he made
anapologyon Tuesdy, March 31, 2009, thesecond day of heaings at the trial

chamber. In it, he expressed hi®regretfulness (sic) and heartfelt sorrow and loss for
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al the crimes committed by the [DPK] from 1975-19790"* and that that he is Grery
regretful, andE very shamefulO™ He furthe goes on to saythathe desires to show
his remorse by co-operatingwith the courtandacceptinchis guilt.** Lastly, Duch
explanedthat he gets very depressed enhe thinks about his past actions and dl he
can do to relieve that pain is to pray for forgiveness from both his family and the
victims. Y’ These staemerts, takerasa wiple, seento indicatea gereral remorse
for the crimes he committed.

However, Duch® remorse seems insincere because it was not made until he
was involurtarily cgpturedand triel for his crimes. Inded, this seens amalogous to
the case of Jelisic, where the ICTY found theexpression of renorse bythe acased
insincere because it was not made until after the accused had been involuntarily taken
into custodyand triel for his crimes.™® Like the court in Jelisic, the Trial Chamber
should take into consideration the fact that Duch did not express raorseuntil trial
proceeding$ad legun and he did riovolurtarily surender.

Further indicatinghe possible nsincerity of DuchOs words ahés actions
after the Vietnamese liberation in 1979. After the liberation, Duch stayed with the
Khmer Rouge in hiding until being captured by Cambodian military authoritiesin
May of 199.*° These actions seeimcontiadict DuchOs assertionsthe disagreed
with the killing policies of the DPK, but continued to follow DPK orders out of fear
for hislife and the life of his family.*®® Indeel, Duch stagd with the Khmer Rouge
deca@safter having tk opportuniy to leavetheir ranks. Like the courtin Blaskic,

wherethe ICTY found staémentsmade by the accused insinoe because they
T A
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contradictedother facts or testiony,'*

the court in the Duch case may find it
desirable to reduce the weight given Duch(@ remorse toward mitigation because it
seems to contradict established facts.

Lastly, Duch® remorse may be insincere because it seems to contradict his
claim that he committed his crimes under duress. Indeed, it would seem that, to the
extent Duch was forced to commit the crimes for which he is accused, it is difficult to
see how he could be remorseful, as that indicates regret about a past decision. On the
other land, Duch has assertedhat, although he acted undr threat of death, @regrets
putting hislife, andthelives of his fanily members, abovehose of the victims. If the
Trial Charrber is persueded by DuchOs explation, theymay not find anything

contradictory in DuchOsimultaneous expressiors of renorse and dress. If not, the

court may find the sincerity of Duch( remorse diminished.

v. Duch seems tadk respect for tmanity andthe rde o law, and tlerefore,
it may not be appropriate to consider his character as a mitigating factor.

The character of an accused has been considered amitigating factor where the
accused demonstrated that the crimes heis on trial for are an isolated event in his life.
Couts tendto justify amitigated senterce on tlese groundsecause iindicaesthe
accugd person isunlikely to engage in futurecriminal actvity. At the ICTY, inD.
Nikolic, the Trial Chamber held that, because the accused had no criminal record
before tle war, and ves found to be smeone nd inclinedtoward violerce, his
sentence should be mitigated.’? Smilarly, in Erdemovic, the courtfound
Erdemovic@ disposiion to onetoward pacfism and tolerace of others, and as such,

found these factors to bemitigating’?®* The ICTR bllowed a sinilar jurisprudecein
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Bisengimana, where they held that the accused had a good character before the
genocide based on hisjob as commune leader, his role as a father and husband, and
lack of a history of extremism, and that gave cause to mitigate his sentence.*®*

In Duch@ case, the accused spent almost 10 years of his life running the
tortureandexecution prisons o8-21, M-13, and Cbeung Ek'® The long period
during which Duch engged n crimes agaisthumanity seenms to indcatehis ttal
disregard for uman ffe or therule of law. Additionally, after the ietnanese
enterel Phrom Penh orJanuary7™", 1979, Duch fled tte city and vent into hiding
with them, showng adesire to emain loyal to the Khmer Rouge and toavoid t&ing
respnsibility for his acti;ms® Therefore, it seems that Duch@® character is stained
by a lack or respedor humanity and the rule of law, artthus t may not ke
appropriatdor the Trial Chamber to mitigate Duch® sentere tesed orhis cleracte.

On the other hand, it may be argued that the court should give some favorable
attention tathe factthat Duch, pior to becaone consumed bythe Khmer Rouge
revolution,led a peaceful lifeas amath teacler*’ However, given tre extreme long
duration of his involvement with the Khmer Rouge, running torture and execution
prisons, it seems hard to characterized Duch as a person inclined toward peace or
pacifism.

C. The sum effect of Duch@® personal circumstances and the gravity of his offences

indicae that the Tra Chamber should applyapunisiment near, but less than, ¢h
maximum penalty available.

Due to the large amount of factors that can be considered, and the substantial

discretion given tothe judges in éemining what factorsd conside andhow much
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weight to give them when sentencing, courts tend to engage in atotality-of-the-
circumstances analysis to determine an appropriate sentence. Therefore, it may be
usefu to consider sane cases siitar to DuchOs and hothe judges weilyted \arious
combinations of mitigating factors against the crime(s) being punished.

At the ICTY and ICTR Oprirmipal perpetators convicte of crimesagainst
humanity, such asmurder or extemination have receved ®nterces rangg from 10
yearsto lifeQ'® In D. Nikolic, the court determined that, based on the gravity of his
offenses, which included persecution, murder, rape, and torture while acting as a
prison chief, he deserved a sentence of life imprisorment. However, hisads of
ORenorse,guilty plea,cooperationandact that helged recanciliationOwere fourd to
justify asubstantial reduction in sentencing, leading to an overall sentence of 23
years'® InJdlisic, the ICTY handel down a sentare of 40 years for violaions d
war crimesand crinesagainst humanity relatedto theexecutin of Bosman Muslim
prisoners a Luka Camp.**® The sentence in that case was largely animated by the
lack of any mitigating circumstances combined with aggravating factors related to his
enthusiasti@apprachto committing the torturesandexeations of prisonersunder his
control.*® It is worth noting that, while the accused pled guilty and expressed
remorse,the court foundoth of thesexpressiors to be insicereand trerefore gag
them little weight.*** In Kambanda, the acused pled guiltyand cooperatedwith

prosecitor, hut still receivedife imprisonment due toaggrawating facors of
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occupyng a highministerial post, committing the crimes preredtated, and the
intrinsic gmvity of systenatic genocide

In contrast to the aforementioned cases, in Erdemovigthe court@ ruling
seemed ammatedby the factthat Erdenovic was notin a position of adhority, was
acting unde duress, angloluntarily came forward to athorities to conéss Ins role
before his rte was known byinvestgators*** These factors led to an overall
senterce of5 years for executing mareds of Bosnia Muslim civilians™*®

In the case of Duch, the totality of the circumstances indicate that Duch should
receive a sentence near the maximum of life imprisonment, but dightly less to
recogrize sane of the mitigating factors pesent in his case.Similar to Jelisic, the
facts surrounding Duch@ case seem to indicate there are multiple aggravating
circumstances, coupled with extremely grave crimes that seem to justify the
maximum penalty. And, like Kambanda, Duch has cooperated with the prosecution,
andmay befound to hae acceptd quilt, butthe gravity of his offense seen to apply
substantial weight toward the maximum penalty. However, the court may aso be
persuaed to consider DuchOs coaraton with the court, like the case concerning D.
Nikolic, and the fact that Duch acted under superior orders and possilidyress, ke
the case concerning Erdimovic, to justify some reduction in his sentence.

Based on teaforenentioned case law, it seesrappropriate to give soe
weight to Duch@ cooperation with the court and the fact that Duch was acting
pursuanta superior orders, possipunder duress. Hasver, the weight accorded
these faairs seas to only slightly counterthe aggmavating factors and gravity of the
offense, as discussed above. Therefore, while gravity of the offense andggravaing
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factors seems to justify imposing the maximum penalty, the mitigating factors may

apply some slight weight toward reduction.

[11. International and civil law justificationsfor criminal sentencing further
indicate the Trial Ch amber may want toimpose a setence near, but éss
than, the maximum penalty.

One ormore of the follbwing theories ofpunishnent have generally been
cited asjustification for criminal sentencing: deterrence, etribution, refabilitation,

and social defense.*®®

When te ECCC consdershow to weigh mitigating factors
into a sentencing formula, it may be desirable to consider what theories of punishment
are desirable for the ECCC to emphasize.

According to the deterrence theory of punishment, the main goal of sentencing
is the goal & sendinga messa@ strong enougtio deter gerson fran committing a
crime that they would otherwise have committed."*’ Indeed, the theory supposes that
theidea of punishment will persuade the potential criminal to be persuaded not to
commit a crime so as to avoid the punishment.*® As aresult, the theory seemsto
focusmore on the safety of sogety as a wholeand less soontheindividual being
sentenced.

The retribution theory evokes ideals of responsibility and fairness to justify
punishment.”* Indeed, the retibution theory may be test summed up vith the
phrase: G\n eye for an eye, atooth for atoothQ expressing the notion that a crime

should be pnished withsentere proportional to the wrongfulness of the criminal

act. A court thawishesto follow stch a theorywould conside the wongfulness
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of acrime and impose apenalty that reflects the gravity of the offence, and as aresult,
the harm caused by the criminal act would be directly considered when determining
the sentencing.'**

The rehabilitation theory of punishment focuses on the medsof theindividual
who committed a crime, and seeks to rehabilitate the criminal so that he or sheis able
to rgjoin society. When sentencing with the intention of rehabilitation, a court must
consder the individualOs psonalsituation, and what puishmentis necesary to
prevent theindividual from committing more crimesin the future.'*

The socia defense theory of punishment presupposes that crimes will occur
unless actively prevented by society. When aconvicted person is being sentenced,
proponens of such aheorywould argue tht sertercing shold reflect tre neal to
protect society from that criminal .1

Dependhg on the @rticular sentercing objecties and th spedfic facts d the
Duch case, the Tria Chamber may be compelled to issue alighter or harsher penalty.
Theories that seem to justify alesser sentence include the goals of 1) rehabilitation, 2)
individual deterrerce, 3) regsirationandmaintenance of geace while theories that

seem justify a heightened perdlty include tte gals of 1) retbution 2) social
deterrence, 3) promote rule of law, and 4) creating a sense of reconciliation.
A. International tribunals focuson deterreoe and retribution as the main

justifications for criminal sentencing, with a secondary consideration for
rehabilitation.

In ther rulings,tribunals hae most ditencited deérrence andretribution as

their reasons for sesicing, with relabilitation sanetimes adledas athird
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consideration, but one that is given less weight than the others.'** Social deterrence
was one of the priciples referacedby the Secuty Councl justifying the
establshmert of both the ICTY and ICTR.**® Futhemore, the trialandappeak
chambers of the ICTYand ICTR frequentlgite deterrerce asoneof the key factors
when determining sentencing.*® Indeed, the Trial Chamber at the ICTY observed in
Prosecutor v. Todorovc that Gentencing must have sufficient deterrent value so as to
dissuade others who would consider committing similar crimes from doing soQ*’
And while some contest whether the tribunals are actually effective at deterring future
violations of human rights, many enpirical studes indicatehat criminal sentecing
does in fact act as a deterrent against crime generally.**

Along with deterrace, retrbution tends to benost oftercited byinternatioral
criminal courts as aleading consideration for sentencing. As the court noted to
Erdemovic, GDne of the main goals with sentencing is to reflect the international
community@ indigretion over heinas crimesand denuwiation of the
perpetrators.G* At the ICTR, the Trial Chamber observed that Ghe tribunal
isEfoc usedon faclitating remncili ation andrestoraton of peacethrough theredress
of past criminal acts, and in terms of sentencing, the sentences must reflect the issues
of retribution and deterrence to accomplish these goal sO**°

If the ECCC chooses to emphasize goals of retribution, it would likely result

in a heightened setencefor Duch. Being trieddr same of the most heirous ¢imes
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possible, one could argue that a penalty of anything less than life imprisonment would
not sufficiently relate the domestic and international outrage against those who
commit grave crimes against humanity like genocide and torture.

To the extent that the court finds in desirable to use the sentencing for social
deterrere and prootion of the ruleof law, it wauld also likely resut in a heghted
perdlty for the accused.Indeed deterring othersfrom committing similar crimesand
promoting the rule of law are both sstantial goals, and indcate the reed fora
punishmentnear themaximum of life imprisonment.

B. Theoketical justifications for sentesing among civl law countrie tend to focus

on rehabilitation, indicating that the ECCC may aso want to place emphasis on
this factor.

As dtated above, Cambodia® legal system was largely based on the French
civil law tradition. As sud, the courtmay find senercing objetivesamong cvil law
countriesto be particularly instructive as to sntencing ofectives within Canbodia.
In Franceard Germany, Otte aim of judgesEis to have a postive impacton the
wrongdoerQ™ Such an ideology reflects the fact that criminal courts see their role
primarily as one of assisting an accused to become rehabilitated and enabling them to
readapt to society.*® To accomplish this, civil law countries tend to emphasize the
importarce of personézing a sentenceto the characteristics of wrongdoer.

To the extent that the ECCC follows civil law theory, it may find it desirable
to plae a greater enphasis on tle gaals of refabilitation andndividua deterrence. If
so, itislikely this gpproach would lead to a reduced sentence because it seems
unlikely that Duch will commit future crimes similar to those he is on trial for. On
the other hand, it is not clear whether he has actually been rehabilitated or whether he
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has smply be unable to continue committing crimes against humanity because of the

political changeghat have occurredin Camboda.

CONCLUSION

While the ECCC is directed to first consider Cambodian laws, it seems that
Cambodianlaw does not suiciently address how to sgence persons cowicted of
Crimes AgainstHumanity and Geve Breacksof the Geneva Convention. Therefore,
the court should gpply international sentencing practices that rely on an analysis of the
gravity of the offenseand thepersoral circumstances surrowling that offense, in
order to detenine anappropriade senteoe lengh.

In Duch@® case, where the accused has admitted guilt for Crimes Against
Humanity and Grave Breaches of the Geneva Convention, which led to the torture
andextemination of over 12,000 prisomgunder his supervision, it s@s that an
appropriatesentece waild bethe maximum purishment of life mprisonment. The
fact that Duch wes inaposition of authorityover the pople who aded in canmitting
thesecrimes,and that the victims represented a particdarly vulnerablegroup,seans
to further support using a heavier sentence. However, the fact that Duch seems to
hawe acted prsuantto siyperior orders possiblyunder duresssnd has substatially
cooperated with the prosecution, indicates that it may be appropriate to slightly
mitigate his sentence.

Lastly, internatior justificationsfor criminal sentercing, including
retribution and social eterrence, furtlr support the notion #t DuwchOsenerce
should be near the maximum penalty available.

Considering international jurisprudence and the theoretical justifications for
international crimina sentencing, it seems appropriate that Duch is given a sentence

duration dightly less than the maximum of life imprisonment.
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