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Introduction

The October 2004 Cambodian Law establishing the Extraordinary Chambers in the Courts
of Cambodia (ECCC)? does not contain any provisions regarding interpretation. However,
the Agreement Between the UN and Cambodia, an international treaty that preceded and
informed the final version of the ECCC Law, provides in Article 2 that the Agreement is
subject to the Vienna Convention on the Law of Treaties.>

The Vienna Convention is widely considered a codification of customary
international law on the subject of treaty interpretation. Article 31 of the Convention states
that treaties should generally be interpreted “in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in the light of its object
and purpose.”4

Article 1 of the ECCC Law provides: “The purpose of this law is to bring to trial
senior leaders of Democratic Kampuchea and those who were most responsible for the
crimes and serious violations of Cambodian penal law, international humanitarian law and
custom, and international conventions recognized by Cambodia, that were committed during
the period from 17 April 1975 to 6 January 1979.”

Article 1 of the UN-Cambodia Agreement, the stated purpose of which is to
“regulate the cooperation between the United Nations and the Royal Government of
Cambodia” in respect of the Khmer Rouge trials, reproduces the text of Article 1 of the
ECCC Law in identical terms.

In this particular case, in determining who falls within the ECCC’s personal
jurisdiction as being “most responsible for the crimes and serious violations...”, the Court’s
judicial bodies may look not only to the ordinary meaning of these terms, but also to the



context and the object and purpose of the Agreement. Again in this case, it appears clear that
the ECCC Law forms part of the context of the Agreement in accordance with Article 31(2)
of the Vienna convention, as an “instrument which was made by one or more parties in
connection with the conclusion of the treaty.”

Moreover, given the inherent ambiguity in the terms “most responsible”, Article 32
of the Vienna Convention authorizes recourse, as a supplementary means of interpretation,
to the drafting history of the UN Agreement and the circumstances of its conclusion.’ Of
course, in this case, they are inextricably bound to the negotiating history of the ECCC Law
itself.

Accordingly, the following historical analysis of the long negotiations between the
UN and Cambodia, with much involvement by the US, concerning the personal jurisdiction
of the ECCC, which led to the inclusion of the terms “most responsible” in both the
Cambodian ECCC Law and the UN-Cambodia Agreement, is of the greatest interest and
pertinence to the current deliberations of the ECCC judicial bodies, including resolution of
the ongoing controversy concerning widened investigations at the Court.

The Peoples Republic of Kampuchea

The December 1978 founding communiqué of the Solidarity Front for the Salvation
of the Kampuchean Nation provided the general foundation for political and legal policy of
the People’s Republic of Kampuchea (PRK). The PRK was proclaimed in January 1979
following the disintegration of the Communist Party of Kampuchea (CPK)-led Democratic
Kampuchea (DK) regime and the flight of most of the CPK’s highest-ranking cadre, led by
Party Central Committee Secretary Pol Pot,® to the Cambodia-Thailand frontier, where they
reorganized their remnant forces to conduct a guerilla insurgency against the PRK and its
Vietnamese backers.” Among the original members of the Solidarity Front were a number
of CPK cadre who had gone to Vietnam in 1977-78 amidst purges of the CPK ranks,
including Heng Samrin, Chea Sim and Hun Sen,® all of whom subsequently held prominent
posts in the PRK regime, Heng Samrin as chief of state, Chea Sim as Minister of Interior®
and Hun Sen as premier.'°

The Solidarity Front communiqué distinguished three levels of erstwhile CPK
political and military figures. At the top were those it described as DK “ringleaders.” The
next level down comprised those it termed administrative “cadre” and military “officers.”
Below them were those characterized as state “personnel” and ““enlisted men” of the armed
forces.'* Referring to atrocities perpetrated while the CPK was in power, the communiqué
committed the new regime "sternly to punish the ringleaders of treason to the nation who
stubbornly oppose the people and owe blood debts to the people.” However, it also
promised "leniency vis-a-vis those who are honest and who understand and sincerely correct
their wrongdoings" and "to praise and appropriately encourage those who perform feats on
behalf of the revolution,” i.e., the PRK. The Solidarity Front thus declared that it was ready
"to warmly welcome and create favourable conditions for officers and enlisted men™ in the
CPK's armed forces and "for cadre and personnel of the traitorous [i.e., DK] state power to
return to and join hands with the people."*?



In April 1979, the PRK promised to try those who had "massacred"” people under
CPK rule, but said that with the exception of Pol Pot and DK Deputy Prime Minister for
Foreign Affairs and CPK Central Committee Standing Committee Member leng Sary,™
those who "served the interests" of the new revolution were awarded an exemption. Harsh
treatment was again to be meted out only to those who continued "stubbornly™ to oppose the
PRK, regardless of what they might previously have done or not done. People's courts were
to be instituted to try and “severely punish” such enemies of the new regime.*

On 15 July 1979, the PRK promulgated a decree-law establishing a "Revolutionary
People's Tribunal for the Trial of the Genocide Crime of the Pol Pot-leng Sary Clique."** Its
Chairman, Kév Chenda, used the term “ringleaders” to identify Pol Pot and Ieng Sary when
he explained that it had been decided that they would be tried because they had "committed
most of the crimes," thereby apparently making this the definition of a ringleader.'® As for
others, the decree-law referred back to the Solidarity Front communiqué and undertook to
continue its "policy of compassion and leniency vis-a-vis any person who joined the armed
forces or state power apparatus of Pol Pot-leng Sary," as long as they "sincerely reformed."
They would continue to be rewarded if they "created feats on behalf of the revolution."*’ In
August, the Court found Pol Pot and leng Sary guilty of the "implementation of a plan of
systematic massacre of many strata of the population on an increasingly ferocious scale."*®
The verdict argued they should be "held responsible for ordering and planning the
perpetration of the crime of genocide™ and were personally responsible for it because "Pol
Pot ... held the highest office” and leng Sary "held high offices with real power [and] shared
leadership with Pol Pot," thereby apparently elaborating on the meaning of the notion of a
ringleader. It also stated that Pol Pot had "mapped out home and foreign policy lines and
policies and directed their implementation,” and that leng Sary, as foreign minister, was
"directly responsible for the execution of intellectuals and students living in the country or
returning from abroad." *°

Thus, while PRK policy characterized the CPK regime as comprised of three levels
of personnel and advocated prosecution of the upper-most level, this policy was politically
qualified by the proviso that beyond Pol Pot and leng Sary, those who had either defected
from CPK ranks before the establishment of the PRK or who rallied to it thereafter would be
spared trial or imprisonment.  Although there were a few exceptions to this rule,”® many
former CPK cadre who had switched sides in 1977-1979 were integrated into PRK
administrative and military structures at all levels, and those who defected over the next
decade were largely allowed to rejoin society without punishment. Among those who
became PRK cadre were, according to an internal regime report, “some who have blood
debts, who have killed with their own hands or issued direct orders to kill ... or who made
lists of cadre, Party members and the masses and reported them to the higher level to be
killed." Their culpability was, however, argued away: "examining and considering [the
issue of their blood debts] is extremely complicated because under Pol Pot there were some
people who acted directly and some who acted from a distance, some people with a lot of
blood debts and some with a few, some people who were compelled to do things and some
who did them of their own accord.” Moreover, it was asserted, some ex-CPK who truly had
blood debts had not been "moved by malice” when they killed. Anyway, for those who had



eventually themselves suffered at the hands of Pol Pot and risen up against him, there should
generally be no talk of blood debts. The best solution was simply to post those notoriously
responsible for killings away from places where they would be personally known to the
population. %

As for those ex-CPK who came over during the next decade of armed conflict in the
tens of thousands, they were termed “misled” people who as a matter of policy were allowed
“to return to their families and the national fold” after a brief period of re-ed ucation,22 and “a
good number of these became state employees.” While meanwhile trying a handful of
lower-level (alleged) Khmer Rouge for continuing violent opposition to the PRK,? the
PRK began from 1981 to move beyond holding only Pol Pot and leng Sary responsible
for the CPK crimes of 1975-78. Also in 1981, the CPK announced its self-dissolution,”
but its previous leadership continued to function under a de facto Standing Committee of the
Central Committee that comprised surviving pre-1979 members Pol Pot, Nuon Chea, Mok,
leng Sary and Son Sen?® and newly promoted members Khieu Samphan and Ké Pork,*’
both of whom were formerly members of the CPK Central Committee.”® The PRK called
for their insurgency to be disarmed so it “leaders” could be “brought to trial before an
international tribunal, just as the German Nazis were sentenced at Nuremberg.”29 Over
the next several years, there was no definitive public PRK enumeration of who might be
included among the Khmer Rouge “leaders” it wanted tried, but in addition to Pol Pot and
leng Sary, there were mentions of Khieu Samphan and Son Sen® in contexts suggesting
they were part of the political or military leadership of what the PRK called the “Pol Pot
clique” or “the Pol Pot gang.”* These mentions were coupled with ongoing demands
that the Khmer Rouge “must be eliminated in the political and military fields” and
promises that “individuals or groups” who dissociated themselves from Pol Pot could
participate in the political life of the country.® In 1986, after Australian Foreign Minister
Bill Hayden endorsed the earlier PRK calls for an international tribunal, it said that “Pol
Pot and his accomplices” must be punished, indicating that this meant enforcing the
existing 1979 verdicts and sentences and conducting additional trials in an international
court. ¥ In 1987-88, amidst further PRK pleas for the establishment of such a
jurisdiction,® PRK chief of state Heng Samrin reportedly identified “the genocidal Pol
Pot and his nearest aides” as including Pol Pot himself, Pol Pot’s wife Khieu Ponnary,
leng Sary and his wife leng Thirith, and Nuon Chea. Heng Samrin characterized them as
figures “unacceptable” to the PRK as political interlocutors,® thus suggesting they were
candidates for prosecution.

Premier Hun Sen provided a longer and slightly modified list of people described
as “Khmer Rouge leaders” who he said must be removed from Cambodian political life:
Pol Pot, leng Sary, leng Thirith, Khieu Samphan, Son Sen, Mok, Nuon Chea and Ké
Pork, apparently making them his prosecution list when he wrote to the United Nations
Secretary-General that “Khmer Rouge genocidal criminals” should be “brought to
trial.”*" At this time, the top echelon of the insurgent Khmer Rouge leadership had been
slightly revamped and comprised Pol Pot, Nuon Chea, Mok, leng Sary, Son Sen, Khieu
Samphan and new members Sam Bit and Meas Mut.*® K& Pork had been removed from all
official positions and retired.® leng Thirith, who had been DK Minister of Social Action,
but evidently not a member of the Party Central Committee, when the CPK was in



power,* had been demoted to general secretary of the insurgent Ministry of Foreign
Affairs after 1979.4

State of Cambodia and the 1991 Paris Agreements

Hun Sen envisaged trial of his eight candidates for prosecution as part of a
political settlement of the armed conflict between the PRK, on the one hand, and the
Khmer Rouge and other armed opposition groups allied with them, such as that led by
former King Norodom Sihanouk, FUNCINPEC," on the other. He insisted that such a
deal also required a dismantling of Khmer Rouge armed forces but would allow
organized political participation in post-conflict elections by Khmer Rouge other than
those on his list.** In what seems to have been an attempt to make clear this distinction,
he specified that he wanted to see brought “to trial the Pol Potist ringleaders responsible
for crimes of genocide,” apparently alluding to the eight.** Similarly, they evidently
comprised the “Pol Pol clique” which Hun Sen’s government (meanwhile renamed the
State of Cambodia -- SOC) said “must be sent to trial by [an] International Tribunal”**
and prosecuted “in conformity with the UN Convention on the Prevention and the
Punishment of the Crime of Genocide.” Such judicial accountability was defined in
SOC’s negotiating position with regard to a political settlement as a necessary concrete
measure to prevent the recurrence of the “genocidal policies and practices of the Pol Pot
regime,”*® and into 1990 SOC called on the UN to “open an international court along the
lines of the Nuremberg Tribunal to try the Pol Pot criminals.”*’

These SOC demands were rejected not only by the Khmer Rouge and their
Cambodian allies, but by most of the foreign governments involved in negotiating the
political settlement with the Cambodian parties. When Cambodian and foreign delegates
had met for negotiations in Paris in 1989, China strongly opposed any retrospective look at
CPK crimes, and the members of the Association of Southeast Asian Nations (ASEAN) also
objected. Most Western governments, including the US, proclaimed their deference to
ASEAN wishes. Those not inclined to this stance raised technical difficulties about the
application of the Genocide Convention to the Cambodian situation.*®

It became increasingly clear that the political solution would not only preclude
trials, but was likely to result in the inclusion of Khieu Samphan and Son Sen, now
styling themselves leaders of the Partie of Democratic Kampuchea (PDK), in a Supreme
National Council (SNC)* to symbolize Cambodian sovereignty while the UN oversaw
demobilization of Khmer Rouge and other Cambodian armed forces and organized
elections in which the Khmer Rouge would participate.”® The two were duly named SNC
members in September 1990, sitting alongside Hun Sen and other Cambodian politicians
as “representative individuals with authority among the Cambodian people? while intense
negotiations about the details of a political settlement continued. SOC did not give up its
insistence that all “the eight undesirables,” including Khieu Samphan and Son Sen, “must be
eliminated,” but now envisaged this happening via and after the UN-organized elections,>®
presuming that in a free and fair vote, the population would exclude the Khmer Rouge from
power.54 In this context, SOC continued to talk about trying “the Pol Potist ringleaders” as a
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necessary “concrete measure aimed at preventing the repetition of the genocidal regime,””

repeating that they should be brought before an international tribunal.>®

During further negotiations in 1991 that finally led to the signature of a set of peace
agreements at a conference in Paris in October, Hun Sen and other SOC officials thus had to
participate in SNC meetings alongside Khieu Samphan and Son Sen (“representing the
genocidal regime”), >” whom SOC exempted from calls for prosecution as long as it deemed
their membership of the SNC contributed to a political settlement of the war.*® However, it
still looked forward to trying “the Khmer Rouge ringleaders ... at an appropriate time,”®
that is, under a post-election government following a Khmer Rouge ballot box defeat® and
in an international court.®’ Tt also indicated that in addition to the “top leaders,” trying
“other leaders would be considered” on a case-by-case basis, saying it believed “the
Cambodian people will want to see the Khmer Rouge leaders brought to trial.”®*  In this
regard, it insisted that a distinction must be made between “the leaders in the State of
Cambodia Government,” who must not be treated as criminals but as victims, and “the Pol
Pot-leng Sary-Khieu Samphan clique and a number of its close followers ... who committed
genocidal acts.”®® This harked back to years of insistence that the original founders of the
December 1978 Solidarity Front, including ex-Khmer Rouge such as Hun Sen, Chea Sim
and Heng4 Samrin, must be credited with having “completely toppled the genocidal Pol Pot
regime.”

In the final negotiations, SOC failed to get specific reference to trials or the issue of
genocide written into the texts of the agreements.®® However, these omissions were
partially compensated for by the inclusion in the Paris Agreements of allusions to atrocities
under CPK rule and to the SOC demand for judicial accountability. These were implied in
the agreements’ requirement that Cambodia “take effective measures to ensure that the
policies and practices of the past shall never be allowed to return” and that other
signatories to the treaty recognize the need for “special measures to assure” the non-
return of those policies and practices.®® These formulations reflected a compromise
between a proposal by SOC and the US delegation to the conference that the agreements’
Final Act make a specific reference to the Genocide Convention and opposition to this by
the PDK, among others. The language was intended to refer to the DK genocide and the
fact that Cambodia was states-party to the Genocide Convention and signified a change in
US policy.®” In his speech to the conference, then US Secretary of State James Baker
highlighted the US shift and made its meaning explicit when he declared:

What makes the case of Cambodia so extraordinary - and its claim for
international support so compelling - is the magnitude of the suffering its
people have endured. The Khmer Rouge were no ordinary oppressors. In
the name of revolution, they used violence against their own people in a way
that has few parallels in history. We condemn these policies and practices of
the Khmer Rouge as an abomination to humanity that must never be allowed
to recur.

To prevent such a recurrence, we have encouraged the incorporation
of strong human rights guarantees into this settlement agreement. And | can
assure ... the Cambodian people ... that we will steadfastly sustain our efforts



to ensure that the human rights of the Cambodian people are supported by
the international community. Cambodia and the US are both signatories to
the Genocide Convention, and we will support efforts to bring to justice
those responsible for the mass murders of the 1970s if the new Cambodian
government chooses to pursue this path.®

The US position was thus non-specific as regards targets for prosecution, talking in principle
of sending “to a tribunal those responsible for genocidal crimes.”®®  Its position became a
little more specific when the US Congress later passed "The Cambodian Genocide Justice
Act.” This legislation made it US policy “to bring to justice the national political and
military leadership of the Khmer Rouge" and “to encourage the establishment of a
national or international criminal tribunal for the prosecution of those accused of
genocide in Cambodia.”"

Hun Sen argued that the Paris Agreements did not have the effect of “rescinding” the
August 1979 verdicts and sentences against Pol Pot and leng Sary and said this position was
backed by the US and the UK. However, he indicated that new prosecutions could be
brought against them, saying doing so was “a matter for the new government.”’* Sihanouk
broadly endorsed the US-SOC position, declaring that he supported the creation of “an
international tribunal to try criminals who committed the most heinous crime[s],”
specifically mentioning Pol Pot, leng Sary and Mok.”>  During apparently SOC-
orchestrated demonstrations’® in November 1991 against the presence of Son Sen and
Khieu Samphan in Phnom Penh as SNC members, SOC characterized them as “the former
chief murders of the people” who like other leaders of the “genocidal Pol Pot gang” must be
put on trial by the UN before an international tribunal.”* 1t reiterated that a trial of “the Pol
Potist ringleaders” would be the result of elections that would reflect popular demands for
this outcome.” Sihanouk envisaged a similar scenario.”®  However, in the aftermath of the
attacks on the Son Sen and Khieu Samphan, SOC said it would continue to implement the
Paris Agreements and respect their involvement in carrying out the political settlement.”” It
adhered to this position throughout 1992."

In January 1993, citing PDK violations of the Paris Agreements, including military
attacks and a threatened boycott of the UN-organized elections scheduled for May, SOC
declared that the PDK had forfeited its right to SNC membership and demanded that “the
Khmer Rouge be evicted from the peace process ... and be declared insurgents and
outlaws.””® It thereafter said that if this could not be achieved before the popular vote, it
should be done after.®® In March, SOC proposed setting up an international court along the
lines then being talked about by the UN for Yugoslavia to try the “Khmer Rouge” for recent
“systematic killings” of Vietnamese “based on racial hatred,” which it described as crimes
against humanity, but there was no mention of crimes committed in 1975-1979.28* At an
SNC meeting on 4 April 1993, Hun Sen argued that recent PDK killings of Cambodians,
Vietnamese and UN personnel was genocidal vis-a-vis the Cambodians and Vietnamese and
part of an attempt to prevent or destroy the elections in order to preclude a democratic
outcome that would result in the PDK being outlawed and its “leaders” tried. On this
occasion, he proposed either that the UN arrest Pol Pot, leng Sary, Mok, Khieu Samphan
and possibly other leaders and turn them over to a SOC Cambodian tribunal operating under



UN supervision for trial for genocide, or that a SOC tribunal itself issue the arrest warrant
and proceed with a trial.2? Three days later, he proposed to UN Secretary-General Boutros
Boutros-Ghali the alternative that “the Khmer Rouge leaders be tried before an International
Tribunal” both for the crimes they committed while in power from 1975 to 1979 and for
more recent atrocities.®® In campaigning for election of SOC’s Cambodian People’s Party
(CPP), Hun Sen promoted this platform, saying that “genocidal ringleaders” like Pol Pot,
leng Sary, Mok and Khieu Samphan should be tried pursuant to the provisions of the
Genocide Convention either immediately or following the ballot.2*

The Royal Government of Cambodia

In the event, the May 1993 elections were won by the FUNCINPEC Party under the
leadership of Prince Norodom Ranariddh and resulted in the formation of a FUNCINPEC-
CPP coalition with Ranariddh as First Prime Minister and Hun Sen as Second Prime
Minister. Sihanouk became constitutional monarch, reigning but not ruling over what was
now the Royal Government of Cambodia (RGC). After the formation of the RGC coalition
and amidst ongoing fighting between it and the Khmer Rouge, some of the RGC’s ministers
continued to say that “Khmer Rouge leaders, especially Pol Pot and Ieng Sary,” should be
put on trial, % although the official coalition platform did not mention the possibility of trials,
declaring only that “any members of the Khmer Rouge group” would be welcome to “return
to the national community,” including “representatives of the Khmer Rouge group,” who it
said could be appointed to posts as “government advisors.”®® However, the highest ranking
one to do so anytime soon was Meén Kév, a member of Khmer Rouge military leadership in
northern Cambodia, & and by June 1994, amidst on-going Khmer Rouge guerrilla warfare
against the coalition, Hun Sen’s CPP, at least, resumed publicly calling for the trial of those
responsible for “the genocidal crimes of the Khmer Rouge.” 88

In July 1994, the coalition put through the legislature a “Law Proscribing the
‘Democratic Kampuchea' Group,” specifying punishments under existing law, addition its
own new provisions for punishing contemporary crimes and providing a simple political and
legal characterization of CPK hierarchies and structures. Referring to only two DK levels,
“leaders” and “members,” the law defined the “*Democratic Kampuchea' Group” as the
same entity as that which captured power in April 1975 and committed crimes in 1975-79,
saying it comprised a “political organization” and “military forces.” It declared the
“leadership” of the Group responsible for committing the 1975-79 crimes, but stated that
political and military “members” of the Group could also be responsible for crimes to the
extent that they acted to “give orders, conspire to or engage directly” in criminality.
Article 3 of the law made it possible to prosecute "members of the political organization
or military forces" of the ““‘Democratic Kampuchea’ Group” for "secessionist activities,
acts of destruction against the Royal Government, acts of destruction against organs of
the state authority, and incitement of the population to take up arms against the state
authority."®® Other articles provided for a period of six months during which members of
the ““Democratic Kampuchea’ Group” could "come back to live under the authority of
the Royal Government ... without being condemned for the crimes they have committed."
It added that “the leaders of the ‘Democratic Kampuchea’ Group™ could not benefit from



such immunity,* although the possibility of a Royal Pardon after arrest and conviction for
crimes committed was not excluded.®*

In January 1995, the six-month deadline was extended for an apparently unspecified
period for ordinary Khmer Rouge soldiers and people living under Khmer Rouge control,
who were promised that they would “always” be welcome and not be prosecuted if they
came over to the RGC side.”® At this time, the government claimed that almost 6,000 had
defected since 1994,% and explained that among those who had defected since September
1993, 2,970 had been integrated into the RGC army, including three brigadier-generals, nine
colonels, 30 lieutenant colonels, 39 majors and 120 captains.** In mid-1995, it stated that
5,000 had defected since the promulgation of the legislation outlawing the KR.*®

While pursuing this policy, the government renewed the 1979 practice of
distinguishing three levels of Khmer Rouge. At the top were “ringleaders, Pol Pot, leng
Sary, Khieu Samphan, Ta Mok, and so on,”® who apparently comprised what it called
the “Khmer Rouge inner circle” headed by Pol Pot and including others variously
described as “top” or “high-ranking” Khmer Rouge.”” Next came military “commanders”
and “officers”® and others simply described as “leaders.”® Finally, there were the
ordinary troops.'® The policy meant that all those in the latter two categories were
welcome to join the RGC side.® As for those at the top, the reinstated policy of putting
them on trial was reaffirmed throughout 1995 and into 1996, with it being specified they
should be tried in an international court for genocide, including genocide in 1975-1979. The
names of Pol Pot, Nuon Chea, leng Sary, Mok and Khieu Samphan were mentioned,* and
it Wasloilarified that Pol Pot and leng Sary could be retried.!>® Plans were made to arrest
them.

The Pardon/Amnesty of leng Sary

Meanwhile, Khmer Rouge division-level and higher-ranking military cadre who
defected were welcomed and integrated into the RGC armed forces, such as Division 980
political commander Heng Sarat.'® The government also opened negotiations that resulted
in the defection of Kév Pung'® alias Heng Pong, described as a member of the Khmer
Rouge “Central Committee,” " who was made deputy commander of the RGC’s Military
Region 3.'%® From April 1996, it initiated talks with two Khmer Rouge division
commanders in western Cambodia, Division 415 Chairman | Chhean, based in Pailin, and
Division 450 Chairman Sok Pheap, based Malai.'®® Both Chhean and Pheap were
previously associated with leng Sary.*’® Chhean had been a courier for leng Sary at the
Ministry of Foreign Affairs while the Khmer Rouge were in power, but after the regime
collapsed in 1979 he had fled to the Pailin area where he established Division 415.** leng
Sary had instead established himself from 1979 in the Malai region, where while continuing
to retain the post of Democratic Kampuchea Deputy Prime Minister in Charge of Foreign
Affairs, he had been put in charge of a newly created “Sector 102 headquartered at Malai
and which exercised authority over Pheap’s Division 450.112

However, in 1982, former Democratic Kampuchea head of State Khieu Samphan
took over leng Sary’s foreign affairs functions'*® and leng Sary fell out with senior Khmer
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Rouge military leader Son Sen over military tactics.*** Although leng Sary was instead put
in charge of Finance and Economy,**® by 1984, Pol Pot and Mok accused him of “cnemy”
tendencies because he turned a blind eye to trading activities that were contrary to the
political line.*® leng Sary then had differences with Pol Pot over who should replace Pol
Pot should Pol Pot die, as a result of which he was further marginalized, including by
being excluded from leadership discussions about negotiations for a political
settlement.™” By 1991, if not earlier, leng Sary had effectively lost senior leadership
power,*® and by 1992 ceased exercising military authority, **° although he remained in
charge of the Malai base through 1993, when he left the area.’”® From 1994, he had been
under medical treatment in Bangkok and was no longer active in Khmer Rouge affairs.*?!
leng Sary was thus uninvolved in and indeed unaware of the RGC’s contacts with

Chhean and Pheap.'??

At a secret military meeting in June 1996, the government reaffirmed policy for
achieving defections, which was that those breaking away should have their security,
functions, property and rights of political participation guaranteed, including the
possibility of being incorporated into the RGC administration, military and police.'?®
Covert talks with Chhean and Pheap intensified and were carried out by high-ranking
RGC officials under the personal direction of Hun Sen and Ranariddh.*** This
encouraged their dissidence and that of other Khmer Rouge division commanders with
regard to the leadership of Pol Pot, Nuon Chea, Mok and Son Sen, and in July the
leadership accused Chhean and Pheap of treason, threatening purge and possibly arrest
and execution.'®

On 1-2 August, Chhean and Pheap met with senior RGC officials to finalize
plans for their “breakaway” from the Khmer Rouge together with their units and possibly
some other Khmer Rouge military cadre and combatants. They were given a tape-
recorded message from Hun Sen promising Chhean and Pheap they would retain their
current posts, but as RGC officials, not Khmer Rouge.'?® On 6 August, while Pol Pot,
Nuon Chea, Mok and Son Sen conferred and decided to proceed to arrest the two men,
Chhean and Pheap brought leng Sary, then still in hospital in Bangkok, into the picture
for the first time and asked for his advice, with Chhean coming to see him and Pheap
sending him a written report. He advised them to resist arrest. By 8 August, Pheap and a
senior RGC military official joined the discussions with leng Sary in Bangkok, a fact
which became public knowledge. **" Perhaps for this reason and also because Pol Pot
assumed that Ieng Sary must be behind Chhean’s and Pheap’s insubordination, 128 3
Khmer Rouge radio broadcast proclaimed that Ieng Sary had “unmasked himself as an

enemy. "2

A few hours later, Hun Sen revealed in a speech that he had received an official
report informing him that Chhean, Pheap, their divisions and some other Khmer Rouge
forces had “separated themselves from the Khmer Rouge” and joined the RGC. He
vowed they would be treated in accordance with previous promises.™*® As he was
speaking, he took a telephone call informing him that a Khmer Rouge “senior leader”
would “also come along,” which was an allusion to Ieng Sary. He said he would
“welcome” this “top leader” denounced as a traitor by Khmer Rouge radio, advising him
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either to take refuge in the areas controlled by Divisions 415 and 450 or to simply cross
over into an established RGC zone, bringing with him any forces under his authority.***
Simultaneously, Hun Sen began attempting to persuade leng Sary to leave hospital in
Thailand to go to the breakaway areas to join the defectors and give them moral and
political backing,'** and Chhean and Pheap also asked him to come to the border'* to
provide “guidance” and leadership for their units.*** Divisions 415, 450 and elements of
another Khmer Rouge unit publicly declared they supported leng Sary in preference to
the existing Khmer Rouge command, describing leng Sary as their “leader” in an 8
August communiqué that was broadcast by RGC radio the next day.**

The sudden change in policy vis-a-vis leng Sary was confirmed by Hun Sen on
9 August in a formal announcement welcoming the Division 415 and Division 450
defectors and proclaiming — in another obvious reference to leng Sary — that “any
individual” deemed “traitorous” by “ringleader Pol Pot” was by definition someone who
wanted “peace, national reconciliation and development.” He called upon Division 415
and Division 450 to provide sanctuary for Ieng Sary as a “patriotic leader.” He explained
that he was grateful to Ieng Sary for having “done something valuable for tens of
thousands of people,” and that Ieng Sary’s current “good deeds ... offset” his previous
“mistakes.”"*® He made this appeal unilaterally, without consulting co-premier Ranariddh
because, he said it was necessary to act immediately “to end the war.”*¥" On 12 August,
Ieng Sary agreed to Chhean’s and Pheap’s request and took up Hun Sen’s offer, saying he
would head a breakaway organization for “genuine national reconciliation” to be called
the Democratic National Union Movement (DNUM) and would include other
defectors.*® On 13 August, leng Sary re-entered his old base at Malai**® from which he
issued a statement describing himself as “a former leader of Democratic Kampuchea” and
declaring he had decided to resume a leadership position while cutting himself “off from
the organization, policy, and working procedures of the cruel and fascist regime of Pol
Pot.”'*  Hun Sen responded by saying “the good deeds he has performed to make
amends for his past mistakes should be recognized and welcomed.”***

On 17 August, Hun Sen went to Ranariddh’s residence and prevailed on his co-
premier to concur that leng Sary should be pardoned by King Sihanouk for his 1979 PRK
conviction with Pol Pot for genocide and be granted immunity from prosecution pursuant
to the 1994 law outlawing the Khmer Rouge. Ranariddh signed a co-letter of request to
Sihanouk, but continued to say he believed it was wrong to leave leng Sary
unpunished.**? A week later, Sihanouk said he would reluctantly consider the request if
the government and national assembly jointly demanded it,"** on the condition that the
legislature did so by at least a two-thirds majority.*** On 11 September, Hun Sen pushed
the process forward by sending Ranariddh the draft of a second letter to the King to be
signed by both of them asking for the pardon/amnesty, saying that Ieng Sary’s actions
were “very valuable for peace and national reconciliation” and that granting the request
would not be detrimental to government or the nation. Ranariddh signed, and three days
later the two of them arranged an audience with Sihanouk at which they convinced him
that swiftly granting the pardon/amnesty was necessary for the sake of peace and national
reconciliation. Sihanouk assented and signed in their presence after being reassured by
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the co-premiers that they would deliver the support of at least two-thirds of the national
assembly,*** which they eventually did.**°

Defending Sihanouk’s Royal Decree, Hun Sen argued that the pardon/amnesty
did "not differ" from what had been done in 1979. He explained that the primary aim of
his policy remained "to push the Democratic Kampuchean organization towards its
disintegration,” while finding a way not to "ignor[e] the crimes of the Democratic
Kampuchea organization.” He contended that the fact that Ieng Sary had "broken with
the Democratic Kampuchea Group™ made him "different” from Pol Pot, Khieu Samphan,
Mok and Son Sen, because the latter continued to oppose the RGC.**’ He also pointed
out that if leng Sary resumed "secessionist” activities, he would "automatically become
guilty again.”**® He left open the possibility that if the other ringleaders ceased their
opposition activities, they might enjoy the same treatment as leng Sary.** Until they did,
he settled on excoriating a "hardline™ Khmer Rouge leadership group as comprising Pol
Pot, Nuon Chea, Mok, Son Sen and Khieu Samphan.**°

Meanwhile, in the context of the earlier indefinite extension of the amnesty
provisions of the 1994 law, Hun Sen reassured current and former middle-level Khmer
Rouge military and administrative cadre, including commanders with the equivalent of
general officer rank, that like ordinary Khmer Rouge combatants, they did not require
any pardon or amnesty in order to defect,"™" and they could continue to hold their Khmer
Rouge positions, but as part of the RGC. ®* From August through December 1996,
thousands more middle- and basic-level Khmer Rouge rallied to the RGC, a process in
which leng Sary played only a minor role, it instead being for the most part engineered
by Hun Sen and Ranariddh. *>* Indeed, the process was characterized by the de facto
disintegration of the DNUM, which he in any case did not formally lead,** with many of
the original DNUM adherents declaring they did not recognize Ieng Sary’s supposedly
resumed authority, but that of the RGC.!*® By the end of 1996, the RGC calculated that
almost 18,000 of its troops were former Khmer Rouge,™ and the defectors included
many that were apparently considered mid-level Khmer Rouge, such as Ny Kan,**’ Sam
Bit,"™® Sou Mat,"*® Meas Mut, *®® Yeum Tit*®* and leng Phan. Except for Ny Nan, the
brother of Son Sen, the others had all been cadre under Mok when the CPK was in power
and were under Nuon Chea at the time of their defection.'®?

Engagement of the UN and Implosion of the KR

The pardon/amnesty of leng Sary prompted the UN’s human rights office in
Cambodia to formulate suggestions to the UN Secretary-General’s independent Special
Representative for Human Rights in Cambodia, Thomas Hammarberg, regarding what
position he should take in his reporting to UN bodies on the issue of accountability for
Khmer Rouge crimes.*® In initiating discussion in November 1996, the office briefed
Hammarberg that the government had long made a distinction “between the leadership
group (Pol Pot, Nuon Chea, Ta Mok, leng Sary, and perhaps Son Sen and Khieu
Samphan),” who had hitherto been “in principal not pardonable,” and “the rest of the
cadres and combatants,” who were offered amnesty. However, like the RGC, the human
rights office also distinguished between three layers of leadership: those at the very top,
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which it described as “senior figures of the Khmer Rouge,” including leng Sary; a next
level down, comprising persons with regional authority and including at least some
implicated in “massive” crimes; and cadre at lowest levels, presumably in direct charge
of the Khmer Rouge “rank and file.”1%*

The UN human rights discussions went forward amidst continuing Khmer Rouge
defections and integration of defectors into the RGC army during the first part of 1997'%
and prompted Hammarberg to push the possibility of UN involvement in a process of
judicial accountability for DK-era crimes. As a result of his efforts, an April 1997
resolution by the intergovernmental UN Commission on Human Rights called on UN
Secretary-General Kofi Annan to “examine any request from Cambodia for assistance in
responding to past serious violations of Cambodian and international law, including
assistance in investigating responsibility for past international crimes,”*® thus using a
formulation giving no guidance regarding levels of responsibility for those crimes. In
early June 1997 discussions between Special Representative Hammarberg and co-
premiers Ranariddh and Hun Sen pursuant to this resolution, Hammarberg was equally
indefinite, committing himself only to helping the RGC find “appropriate means ... to
establish the truth about the atrocities” and “to bring to justice those found guilty” of
committing them.*®’

These talks took place against the backdrop of a further implosion of the Khmer
Rouge “hardline” leadership generated in part by on-going efforts by CPP and
FUNCINPEC to bring about more defections, including possibly of hardliners
themselves.’®® Evidently referring to such feelers, Khmer Rouge radio had, on 2 May
1997, denounced what it described as "espionage” schemes that were supposedly
threatening its struggle,*®® and on 9 June, Pol Pot summoned Nuon Chea, Mok and Son
Sen to a meeting in the northern Cambodia district town of Anlung Veng. Son Sen,
fearing he was about to be arrested, declined the invitation. That same night, Pol Pot
ordered several NADK commanders who had once been protégées of Son Sen to execute
him. They proceeded to his residence and killed him and everyone else in the compound,
including his wife and children.*”® On the morning of 10 June, Khieu Samphan read out
a radio “announcement"” of the "arrest of the traitorous network of Son Sen,” which he
described as just "one of the important traitorous networks of the contemptible ... puppet
Hun Sen," suggesting that more arrests and executions were to come.*"

Mok's military subordinates reacted to the execution of Son Sen and indications
that Mok was also to be killed by mustering troops against Pol Pot, even as forces
responsive to Pol Pot indeed made preparations to seize and execute Mok.}"? By 14 June,
the troops of one of Mok's subordinates had established control of Anlung Veng and the
Khmer Rouge radio transmitter there. Protected by the cadre who had executed Son Sen,
Pol Pot fled north toward the Thai border, accompanied by Nuon Chea and Khieu
Samphan. The next day, the forces in control of Anlung Veng issued a statement
proclaiming that "treason by Pol Pot™ had taken "place from the night of 9 June to 14
June 1997." However, this incident had been "resolved and normalcy restored as of 14
June 1997."17
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Three days later, a special announcement was issued saying that Pol Pot had been
militarily bottled up along the Thai border and had "asked to capitulate.”*’* Once Pol Pot
realized he was beaten, he had "reverted to the technique of moderation,” hoping that
Mok's anger against him could be assuaged. Pol Pot had dispatched two envoys to meet
Mok and explain to him that "Pol Pot would like to submit;” that he “was willing to
recognize Ta Mok as his replacement as ... leader;” that he was prepared to have "Anlung
Veng radio broadcast that he was a traitor and had been captured and detained;” and that
he was prepared to face "a rally of the masses at Anlung Veng at which" he would be
denounced.*”

These terms were agreed, and it was announced that Pol Pot had been "captured"
as of 19 June.'™® Khmer Rouge radio declared that “the people and masses" of
Cambodia would certainly "welcome the new era after the end of Pol Pot's dictatorial
regime.”*"" This broadcast laid down the script for a "rally of the people in Anlung Veng
welcoming the end of the Pol Pot treason affair and of Pol Pot's dictatorship.”*’® As Pol
Pot and Mok had agreed, representatives of the "masses™ took turns denouncing Pol Pot
to an audience that included Mok, but not Khieu Samphan, who refused to participate.*”

June 1997 Letter to the UN and the KR’s Final Collapse

As Pol Pot was being denounced, Ranariddh and Hun Sen signed a letter drafted
for them by staff of the UN human rights office in Phnom Penh in which they asked for
"the assistance of the UN" in “responding to past serious violations of Cambodian and
international law as a means of bringing about national reconciliation, strengthening
democracy and addressing the issue of individual accountability.” Conceding that the RGC
did "not have the resources or expertise" necessary to conduct such procedures, the letter
expressed a hope for assistance "similar” to that which had resulted in the establishment
of the International Criminal Courts for Yugoslavia and Rwanda. **° This
correspondence did not have anything specific to say about potential suspects. However,
at the request of the officer in charge of the UN human rights office in Cambodia, |
drafted a memorandum in my personal capacity suggesting that the office might want to
contribute to the process by beginning to collate “evidence directly linking specific living
former CPK leaders and cadre with particular war crimes, crimes against humanity and
acts of genocide.” The memorandum implicitly defined “leaders” as members of the CPK
Central Committee, including of its superordinate Standing Committee,*®* while referring
separately to “senior cadre of the S21 Security Office.” It named the four then living
former members of the Standing Committee as Pol Pot, Nuon Chea, Mok and leng Sary,
and identified eight persons as among known or probable former Central Committee
members believed or certain to still be alive: Khieu Samphan, Kae Pok [Ké Pork], Sam
Bit, Khe Mut [alias Meas Mut], Sau Met [alias Sou Mgt], Teut [alias Yeum Tit], So
Sareuan [alias Sau Saroeun] and Khat Raen [Ren]. It also listed the names of five S21
cadre know or possibly alive, starting with Kaing Guek Euv alias Duch, identified as S21
Chairman.’® It turned out that several of those named were dead, including So Saroeun
and Rén.'®
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The appearance of Ranariddh-Hun Sen agreement on accountability belied a
confrontation between them that had been brewing for months, which was essentially
over who would dominate the coalition, but which also involved mutual accusations that
they were plotting to use their respective Khmer Rouge allies to make military moves
against each other. On 4 July 1997, the confrontation eventuated in a coup by Hun Sen
against Ranariddh after troops loyal to latter resisted attempts by those loyal to Hun Sen
to disarm them.’®* The aftermath of the coup and the preparations for and holding of
elections pitting CPP against FUNCINPEC in July 1998 preoccupied the two parties and
the UN in Cambodia, but efforts by CPP in particular to bring about the collapse of the
Khmer Rouge, including via further defections of “hardliners” continued alongside
further moves by the UN to bring about a judicial process of accountability for crimes
committed under CPK rule.

In March 1998, a further implosion in Anlung Veng resulted in the expulsion of
Mok from his headquarters by forces who associated themselves with Ké Pork,'® the
politically retired former CPK Central Committee Member who was on Hun Sen’s
original list of eight apparent candidates for prosecution and who now became the most
senior ex-CPK cadre to "break away" since leng Sary. On 26 March, Pork and Hun Sen
issued a pair of coordinated statements. Pork declared himself "opposed to the chief
hardline assassins Pol Pot, Ta Mok, Khieu Samphan and Nuon Chea,” saying he had
separated himself from their "control, leadership and command” and wanted "to rejoin
the Royal Government,” He called on Hun Sen to "please ... kindly recognize" his
defection and allow him to be "integrated into national society like" leng Sary. Hun Sen's
reply "warmly, movingly and joyfully" welcomed Pork's “patriotic and peace-loving
spirit" and his "correct decision ... to contribute to ... national reconciliation.” He gave
Pork a "guarantee" of enjoyment of the "political rights and other benefits enjoyed by
ordinary Cambodian citizens without discrimination™ and promised him induction into
the RGC army.*®

While Mok fled north from Anlung Veng, Pol Pot, who remained in Mok's
custody, died.'® Then, after most remaining second-echelon Khmer Rouge cadre
surrendered to the RGC with their troops between May and early December 1998, Mok,
Nuon Chea and Khieu Samphan reportedly found themselves under Thai military house
arrest as RGC emissaries pursued negotiations with them about their terms of
surrender.’® After Hun Sen “privately” assured Nuon Chea and Khieu Samphan that
they would not be tried internationally, and if they were tried domestically, the process
would end in a pardon, their Thai handlers moved them to Pailin, where leng Sary had
been based since his pardon/amnesty in 1996.*® Hun Sen's final negotiations with the
two resulted in an announcement on 25 December that Nuon Chea and Khieu Samphan
had surrendered "unconditionally.”*** In letters addressed on that date to Hun Sen, they
requested only "to live as ... ordinary citizen[s].” In his reply, Hun Sen expressed his
"warmest welcome" to both, thanked them for their "precious will to end war and seek
peace, national reconciliation and national union” and wished them the "blessings of
longevity, social prestige, happiness, strength and enlightenment,” but made no other
undertakings.'®> Seemingly reassured that they were in no immediate danger of arrest,
Nuon Chea and Khieu Samphan agreed to come to Phnom Penh for a meeting with Hun
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Sen.’® It was in further sealing this arrangement that Hun Sen proclaimed on 28
December that Cambodia should "dig a hole and bury the past” as far as Nuon Chea and
Khieu Samphan were concerned.*®*

This left Mok as the last of the original eight “ringleaders” still alive and at large,
and the CPP Deputy Army Chief-of-Staff declared that Mok should "take sole
responsibility for the genocidal crimes" of the DK era.®®® On 9 January 1999, RGC
radio said that unlike Nuon Chea and Khieu Samphan, Mok would have no chance to "go
scot-free.”™® Hun Sen was adamant that he would "refuse to accept [the] surrender" of
Mok.*" Mok's on-going attempts to negotiate a deal'*® were therefore futile. After final
integration of all remaining KR combatants into the RGC army in February 1999, he
was left, as the RGC Defence Minister remarked, with "no chance ... to fight the
government again.”?® The army then activated an operation to bring him in for trial,
using the method of laying "bait to attract the fish" to effect his arrest.?®> On 6 March,
while Mok tried to continue "negotiations ... regarding the terms of his surrender,” a
senior RGC general announced that he had been taken into custody that day "while he
was trying to cross from Thailand into Cambodia.”®®* He was apparently seized as a
result of "a deal with Thai military units that had given him sanctuary across the
border."*® RGC television reported that the arrest "implement[ed] the orders of ... Hun
Sen," and that “the culprit" had been brought to Phnom Penh for detention.?*

In May 1999, Mok was joined in detention by former S21 Chairman Duch. In
April 1999, Duch had emerged from obscurity to speak openly to several foreign
journalists.?® In his first published remarks, he implicated both Nuon Chea and Mok in
responsibility for killings.*®® Hun Sen soon declared he had issued orders to the effect
that Duch should be brought in to serve as a trial witness.?” On 7 May, a government
spokesman said Duch had been placed in protective custody as "one of the most
important eyewitnesses for trials of Khmer Rouge leaders.”®® On 9 May, he was flown
to Phnom Penh and put in the same stockade as Mok,*® after which he was charged
under Article 3 of the 1994 anti-DK law.**

The Group of Experts and US Involvement

While all this was happening, the UN machinery jump-started by the Ranariddh-
Hun Sen letter of 21 June 1997 to Kofi Annan was running forward and having to address
two main issues brought into relief by events in Cambodia: who would be tried and in
what jurisdiction? With regard to personal jurisdiction, the questions were whether any
“ringleader(s)” beyond Mok would be tried and whether Duch and others who had never
been labelled “ringleaders” would be held accountable. ~ With regard to venue, the
guestion was whether Hun Sen was still prepared to contemplate an international tribunal,
or whether he had switched to a policy of insisting on trials in a Cambodian court or
some sort of “mixed” tribunal. The latter question is not being addressed here, and it
will have to suffice to say that Hun Sen had indeed abandoned the position in favour of
an international trial that had been quite consistently pushed by PRK, SOC and the post-
1993 elected government up through 1998.2** However, from at least the point at which
Nuon Chea and Khieu Samphan submitted to RGC authority, the position publicly
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articulated was just as consistently that trials must be in a Cambodian court, albeit
possibly with international participation. This ultimately resulted in an agreement to
establish the UN-assisted ECCC. Conversely, although Hun Sen had apparently become
ambivalent about trying leng Sary, leng Thirith, Nuon Chea, Khieu Samphan and Ke
Pork along with Mok, he and other RGC officials increasingly reverted publicly to the
PRK/SOC position according to which all of them, including leng Sary, could be tried.
They also never objected to a trial of Duch.*? It therefore turned out that the more
contentious issue was whether, beyond Duch, anyone who was not on Hun Sen’s original
list of eight “ringleaders” would be within the ECCC’s personal jurisdiction, that is, the
extent to which those who had since 1979 been conceptualized as middle-level Khmer
Rouge leaders should be considered candidates for prosecution. The remainder of this
narrative should be read with that question particularly in mind.

Following the then co-premiers’ June 1997 letter, Special Representative
Hammarberg had recommended to the General Assembly that the Secretary-General
appoint a Group of Experts to “evaluate the existing evidence of responsibility for ...
Khmer Rouge human rights violations.” ?** A General Assembly resolution of 12
December 1997 was in response to the Cambodian letter and endorsed Hammarberg’s
recommendation. The resolution stated that “the most serious human rights violations in
Cambodia in recent history have been committed by the Khmer Rouge,” expressed
concern that “no Khmer Rouge leader has been brought to account for these crimes,” and
declared that there was a need to address “individual accountability” for them. Thus
introducing the broad concept of “leaders” into the legal record without indicating what
was meant by the term, the resolution suggested that the focus of the proposed Group of
Experts should be on this category of CPK perpetrators.?* In a February 1998 report to
the UN Human Rights Commission, Hammarberg stressed that the extent of CPK leaders’
responsibility must be judicially clarified to ascertain whether or not they were among
those responsible for widespread abuses, while adding that investigations should also
identify other alleged “most serious violators of human rights” for prosecution. He added
he believed that current and former Khmer Rouge leaders should not be allowed to
participate in Cambodian politics if it was proved that they were among those responsible
for widespread crimes.?®® A new General Assembly resolution a week later repeated the
language of that of December 1997, again expressing concern that “no Khmer Rouge
leader has been brought to account for his crimes,” while reiterating the body’s request
that the Secretary-General to reply concretely to the June 1997 letter by appointing the
Hammarberg-proposed Group of Experts “to evaluate the existing evidence and propose
further measures” in order to address the issue of individual .21cc0untability.216

In April 1998, the US energetically entered the scene by proposing an alternative
set of formulations regarding possible future prosecutions when it informally circulated a
draft UN Security Council resolution on the possible establishment of an International
Tribunal for Cambodia, specifying in this opening diplomatic gambit?*’ that its purpose
would be to prosecute undefined and unnamed “senior members of the Khmer Rouge
leadership who planned or directed serious violations of international and humanitarian
law” committed in Cambodia between April 1975 and January 1979, thus putting the
notion of strata among leaders into the international discourse. Affirming this would
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mean that only “certain persons” among those responsible would be tried,?® the draft
attached a statute for the proposed tribunal reiterating these powers of prosecution.?*®
This provoked protests from nongovernmental human rights groups, which pointed out
that there was no foundation in international law or practice for limiting prosecution in
this fashion, precluding in advance trial of “individuals who were not in senior leadership
positions, but whose crimes might have been just as abhorrent.”??°

However, the US appeared not to entirely rule out such possibilities, as the draft’s
Article 8 indicated that others “who planned, instigated, ordered, committed, or otherwise
aided and abetted in the planning, preparation, or execution” of crimes might also be held
individually responsible for them, including subordinates who acted pursuant to a
superior order. Similarly, although Articles 17 and 19 suggested that prosecutors might
charge only senior leaders, they could pursue such charges by investigating lower-downs
as regards their involvement. %! Nevertheless, the UN also interpreted the draft to mean
that in practice the US envisaged prosecution only of “senior members of the Khmer
Rouge leadership,” >** whereas, in fact, the US hope was that UN Security Council
acceptance of this language could lay the foundation for a reasonably broad, but not
unlimited, prosecutorial latitude to go after Khmer Rouge at the leadership level > As
the US belatedly explained to the UN, it believed that given Hun Sen’s likely resistance
to a tribunal for fear of the political instability it might bring down upon him if he
appeared to be voluntarily agreeing to prosecutions, it was necessary for the Security
Council to have competence over the matter in order initially to impose a trial of the
Khmer Rouge “top leadership,” with which Hun Sen could say he had no choice but to go
along and which would create “the possibility of conducting a broader investigation and
judicial process within the country.”*?*

Meanwhile, in the context of conversations with Hammarberg in April-May 1998
about implementing the June 1997 letter, Hun Sen welcomed the idea of a Group of
Experts and “stated that it was important that the Khmer Rouge leaders at long last were
brought to justice.” He talked about a plan to arrest "the three,” by which Hammarberg
understood Hun Sen to mean the then still at large former CPK “ringleaders” on Hun Sen’s
list of eight: Nuon Chea, Mok and Khieu Samphan. On leng Sary, Hun Sen insisted that the
pardon/amnesty decree was formulated in a way that did not protect him from new
procedures relating to genocide. In fact, he said, he had convinced leng Sary to be available
if a tribunal was set up. This appeared to include leng Sary as a fourth suspect within the
notion of “leaders” or “senior members of ... the leadership” then being mentioned in UN
and US circles. Hun Sen also explained he was concerned that as long as “he was still
working on convincing the remaining KR units to give up the fighting,” there was a risk
that public discussions about bringing “Khmer Rouge leaders” to a tribunal might
“discourage further defections.” This appeared to leave open the door to expanding the
scope of the prosecution once these defections had been achieved. Reviewing his talks
with Hun Sen and others in Cambodia, Hammarberg remarked there seemed “to be a
generazlzsunderstanding that only leaders and the worst killers and torturers would be
tried.”
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Against this background, the UN Office of Legal Affairs (OLA) and Hammarberg
considered in June-July 1998 what the mandate of a Group of Experts should be. The
original draft terms of reference for it said it “should explore the number, identity and
whereabouts of Khmer-Rouge leaders.”?® This was later revised to call upon the Experts
to “estimate the number of Khmer Rouge leaders likely to stand trial, and their identity.”
These specifications were considered necessary because, “while the exact number or
identity of those presumed responsible cannot be determined in advance, or in a way
which would later bind the criminal jurisdiction established, an estimated number and
presumed identity ... would be a factor in the determination of the kind of jurisdiction to
be recommended.”®’ However, concern was raised that asking the Experts to determine
the identity of the Khmer Rouge leaders would provoke an adverse RGC reaction. It was
suggested that the group’s mandate only be to ascertain “the number of Khmer Rouge
leaders” to be tried, as this would be sufficiently clear to indicate the extent of the
intended suspect targeting within the Khmer Rouge “hierarchical structure.” 228 A
recommendation was then made to drop explicit references to either identity or numbers
in order to be even more certain not to trigger RGC political sensitivities. It was
suggested the stated mandate should be the more general one of “assessing the feasibility
of bringing Khmer Rouge leaders to justice.”??® Regardless of the language, Hammarberg,
at least, assumed that Nuon Chea, Mok, leng Sary, Khieu Samphan and Duch would
likely be suspects.?*°

On 31 July 1998, Secretary-General Annan adopted the most cautious formulation,

mandating the Group of Experts:***

(a) To evaluate the existing evidence with a view to determining
the nature of the crimes committed by Khmer Rouge leaders in
the years from 1975 to 1979;

(b) To assess, after consultation with the Governments concerned,
the feasibility of bringing Khmer Rouge leaders to justice and
their apprehension, detention and extradition or surrender to the
criminal jurisdiction established:;

(c) To explore options for bringing to justice Khmer Rouge
leaders before an international or national jurisdiction.?*

The Group comprised gudges Sir Ninian Stephen and Rajsoomer Lallah and law
professor Steven R. Ratner.”®’ They were assisted by a number of specialists, such as
David Ashley, who served as the Group's adviser on Cambodian affairs and the Khmer
Rouge? and had previously worked for the UN’s human rights office in Cambodia. In
preparation for the Group’s visit to Cambodia in November 1999, > Group member
Ratner, who was already broadly familiar with the evidence, composed a memorandum
seeming to interpret the concept of leaders generically without presuming guilt. He noted
that Khmer Rouge “atrocities were committed by very large numbers of people with
varying levels of governmental authority.” He stated that “leaders” who ordered
atrocities, or who knew that atrocities were being or about to be committed by their
subordinates and failed to prevent, stop or punish them would be culpable, but this
culpability of leaders could not be assumed: it would have to be proven. As for
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subordinates, Ratner stressed they would not be able to defend themselves by arguing
they committed crimes under duress or coercion or failure to understand that their orders
to commit crimes were illegal. > The US, for its part, believed that the emerging UN
approach went beyond the prosecution of senior leaders to envisage targeting “the
middle-level leadership,”?*” something which fit with a maximalist version of its
goals.?®® A broader notion of leaders was in line with the fact that in the correspondence
at this time between the UN and the RGC with regard to the contemporary political
situation in Cambodia, both defined political “leaders” broadly, as including, for example,
all members of the national assembly,®*® regardless of whether they held posts in
Cambodia’s civil administration or armed forces.

During the Experts’ November fact-finding in Cambodia, both the generic term
“leaders” and language differentiating between levels within the CPK leadership were in
the air, but it was primarily the UN which made the distinction, doing so in manner
indicating its intention that second-tier leaders be candidates for prosecution. A
November 1998 RGC “platform” said its intent was that the “leaders of the outlawed
Khmer Rouge would be put on trial.”**° Discussions between the Group and Hun Sen
were about bringing to justice “Khmer Rouge leaders,” and in this context, Hun Sen
affirmed “the question of who to arrest would be decided by the tribunal.” Adopting a
minimalist position,®** US Ambassador Kenneth Quinn stated to the Group that in order
to avoid “the risk of renewed fighting if large-scale arrests were carried out,” the court
should “concentrate on a small number of leaders (between 7-9), on whom there is a
consensus between the political parties (Ta Mok and to a lesser degree Khieu Samphan
and other leaders),” while noting that the FUNCINPEC Party “would prefer a much
larger group of leaders [be] brought to trial.” He argued that unless the process was
“limited to a number of KR leaders,” it was very likely to have a politically destabilizing
effect. Japanese Ambassador Masaki Saito was in favour of an even narrower range of
prosecutions, making the case that it should include only those “Khmer Rouge leaders”
who had not “defected, surrendered, been amnestied or otherwise integrated in the
Cambodian society,” specifying that leaders like Ieng Sary and Ke Pork should be
excluded. As with the US Ambassador, Saito’s logic was political, that “the casting of a
wide net of indictees will only destabilize the society and obstruct the efforts of the
Government to encourage defection from KR strongholds.” RGC Interior Minister Sar
Kheng similarly declared that “people who were amnestied or had defected to the side of
the Government should not be pursued,” at least given the situation as of late 1998 (“at
this stage”), in which “an open-ended prosecution would cause instability.” Justice
Lallah replied that “while he understood how important it was for the Government not to
be seen as prosecuting those who were amnestied or had shifted to its side, it is equally
clear that the Prosecutor's independence in that regard should be maintained, although it
is expected that he would be politically sensible.”?*

At a press conference at the conclusion of the visit, Group Chairman Sir Ninian
Stephen indicated what this might mean. He stated the evidence examined suggested the
Khmer Rouge “top leaders” might comprise “5, 10, 15 individuals,” while other Khmer
Rouge leaders guilty of crimes numbered in the “thousands, many thousands.” He
contrasted these to the hundreds of thousands of persons, including “exceedingly small
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fish,” who — in the case of Rwanda — had “obeyed orders and committed acts” in
violation of international criminal law, but had been detained domestically. He indicated
prosecutions in Cambodia would not cover such minnows, nor would those tried include
all the “many thousands” at the middle levels, while saying indictments would be based
on the “investigations concluded.” The Experts emphasized that sorting out who exactly
was most culpable would require a trial “impeccable in its independence and its
thoroughness and its honesty,” relying on “a wholly independent investigator team
reporting to an independent prosecutor,” with “judges ... equally independent of any
pressures.” 43

Stephen thus put forward a three-level categorization of Khmer Rouge figures, not
dissimilar to that articulated by the Solidarity Front in December 1978, by the RGC, SOC
and in recent RGC formulations, as recognized in the UN human rights office analysis of
November 1996. Stephen’s version seemingly combined the PRK/SOC/RGC concept of
“ringleaders” and US concept of “senior” leaders in the phrase “top leaders,” below
which he suggested there were other “leaders” and finally ordinary perpetrators at the
very bottom. Internally, the Group talked about a structure extending from “the highest
level of political and military leadership” down to a “command structure” at the district
and even down as far as the village levels, pointing to the existence of leaders with
command authority there. The Group’s notion of top leaders may have been a reference
to members of the Standing and Central Committees, perhaps reflecting my note to the
UN human rights office, with which it can reasonably be assumed to have been familiar,
and other information available to it, such as reports that the original Standing Committee
had comprised no more than “7 to 10 persons.”***

The long-standing three-tiered schema was reaffirmed by Prime Minister Hun Sen
in January 1999, when he issued a statement explaining his decision to welcome the
defection, rather than arrest, of Nuon Chea and Khieu Samphan. He talked about high-
level leaders, low-level leaders and the “rank-and-file.” He characterized Nuon Chea and
Khieu Samphan as “top leaders.” In this context, Hun Sen promised he would not
“accuse this or that person on behalf of the prosecutor” of any court mandated to try CPK
crimes, affirming that initiating cases was the prerogative of the prosecution, not his, and
explaining that “as politicians, we should exercise our activities within the given limit.”
He added he would not “dare to provide any guarantee” of non-prosecution to anyone,
regardless of how closely they might be connected to him.?* On the other hand, in an
aide memoire submitted to the UN on 21 January, Hun Sen spoke of bringing only “top
KR leaders to trial.”*°

The US was at this time continuing publicly to promote the idea of making a
distinction between the “most senior” CPK and other leaders, categorizing Nuon Chea,
Mok and Khieu Samphan, among others, as being at the senior level in the hierarchy and
stressing that its immediate concern was prosecutions at that echelon.?*” However, one
US official used a possibly more expansive formulation when he stated that his
government’s overall aim was “to bring the men most responsible for the mass murder of
the 1970s to trial,”**® and at a meeting with OLA in February 1999, the US explained it
favoured a trial of “the top leadership of the Khmer Rouge,” but also envisaged the
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eventual “possibility of conducting a broader investigation and judicial process,” to the
extent political circumstances allowed.?*® This made clear the underlying US position,
even if just getting the process started was the immediative objective.”® Thus, in talks
with a Chinese official, the US Ambassador for War Crimes Issues David Scheffer
suggested that about ten of the most senior Khmer Rouge leaders be tried, with the RGC
putting the proposed names forward to the court, thus adding around four names it
selected to Hun Sen’s list of eight, only six of whom remained alive at this point.”*

These statements and exchanges coincided with the Experts’ writing of their
report, which was completed and transmitted to Kofi Annan and Hun Sen on 22 February
1999,%%% then made public in March. In setting forth the factual and legal background, the
report described a CPK control structure comprised of “government, military and party”
bureaucracies,”® headed by the Centre in Phnom Penh, underneath which there were
zones, sectors, districts, sub-districts and cooperatives, noting that the Centre’s effective
control over the lower levels was unclear.”>* Analyzing these details, it further entrenched
the picture of a three-echelon structure of senior leaders, other leaders and direct perpetrators.
It referred to a regime “top leadership,” %> alluding to the late Pol Pot as the regime’s
“supreme leader”**® and characterizing Nuon Chea, Mok and Khieu Samphan as among
its membership (either as “senior leaders” or “most senior officials™).”’ It included them
in a wider notion of “leadership” ®® or “leaders” to whom crimes were generally
attributed. 2°  Speaking in terms of “senior,” “regional and local officials,” % it
mentioned that units at various levels had their own leaderships, typically organized into
CPK-established committees?®®! and thus comprised of multiple “leaders,” such as at the
zone level.?? It also apparently conceptualized the central DK government (cabinet of
ministers) as one such unit, perhaps comparable to the Central Committee, perhaps at a
lower level.?®® It juxtaposed the phrase “military commanders” with that of “civilian
leaders” in a manner implying the two were synonymous and equal with regard to
potential criminal liability. ©* It described the cadre of the East Zone who escaped
purges and took refuge in Vietnam after May 1978 as “zone leaders.” %* (As the highest-
ranking of these cadre were members of the zone general staff and of sector committees
and also secretaries of districts, it seems the Experts may have subsumed persons in such
posts in the general notion of “zone leaders.”®®)  The report drew attention to the
establishment of prisons from S21 down to the districts and stated that “local cadres”
were “given authority over people's lives and deaths.” ?®” At the same time it distinguished
between “immediate participants” in crimes and their “su]periors,”268 or, in a reverse
formulation, between “leaders” and “much lower-level officials who may have actually
carried out atrocities” under orders from or with the knowledge of “leaders.” 289 However,
it also indicated that that not all “leaders” might be sufficiently implicated in crimes to
justify bringing them to trial.>®

The background section of the report thus concluded that, as a matter of fact,
Khmer Rouge “atrocities were committed by very large numbers of people with varying
levels of governmental authority.” 2" It concluded that, as a matter of law, “definitive
findings concerning the guilt of individuals require an examination of detailed evidence
deemed admissible by a particular forum regarding precise events and the role of
individual actors in them.”*’? It emphasized this necessitated bearing in mind that, with
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regard to leaders, “international law has long recognized that persons are responsible for
acts even if they did not directly commit them,”>” and that criminal responsibility should
thus cover not only "military commanders and civilian leaders" who ordered atrocities, but
also those who "knew or should have known that atrocities were being or about to be
committed by their subordinates and ... failed to prevent, stop or punish them." % This
distinction seemed to differentiate between intermediate leaders who gave orders and senior
leaders who were their superiors.

On the above factual and legal premises, the report’s operative paragraphs on
“targets of investigation” endeavoured to fulfill the unstated underlying purpose of its terms
of reference by using “the number of Khmer Rouge leaders” to be tried to indicate the
extent of the intended suspect targeting within the Khmer Rouge ‘“hierarchical
structure.”?”  Discussing the possibility of bringing Khmer Rouge “leaders™ to justice, it
reiterated that atrocities “were committed by thousands of individuals, with varying
levels of responsibility across the country,”?’® but endorsed position that “low-level
cadre ...who actually committed various atrocities” should not be considered “leaders”
and should thus not be considered for prosecution for their crimes.?”” Turning to “senior
leaders” 2’® and “leaders” generally, 2’° it declared that both should be considered
candidates for prosecution,”®” but with the crucial and absolute proviso that no one should
be prosecuted simply because they held formal leadership positions. It warned that “the
list of top governmental and party officials may not correspond with the list of persons
most responsible for serious violations of human rights in that certain top governmental
leaders may have been removed from knowledge and decision-making; and others not in
the chart of senior leaders may have played a significant role in the atrocities. This seems
especially true with respect to certain leaders at the zonal level, as well as officials of
torture and interrogation centres such as Tuol Sleng” (S21).”®" Instead of any legally
unsound formalistic approach, it recommended that the:

tribunal focus upon those persons most responsible for the
most serious violations of human rights during the reign of
Democratic Kampuchea. This would include senior leaders
with responsibility over the abuses as well as those at lower
levels who are directly implicated in the most serious
atrocities. We do not wish to offer a numerical limit on the
number of such persons who could be targets of
investigation. It is, nonetheless, the sense of the Group
from its consultations and research that the number of
per%)zns to be tried might well be in the range of some 20 to
30.

This recommendation should be interpreted in the light of the background part of
the report and the overall context in which it was formulated. It seems clear the import
was that targets for prosecution should be senior and other leaders most responsible for
crimes, with senior leaders understood as referring to members of the Standing and
Central Committees, and other leaders understood as referring to additional figures who
were not necessarily members of these top committees, but were heads or members of
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other committees leading other units, including but not only at the zonal level, among
them the S21 Committee and DK government ministries. In other words, they should be
selected on the basis of their de facto culpability from the upper and intermediate
echelons of the regime, but not from the lowest levels, i.e., that of hands-on perpetrators.

Cambodian Reaction and UN Follow-Up

In correspondence constituting a preliminary response to the report, Hun Sen
wrote to Kofi Annan on 3 March 1999 appearing to support prosecutions only of the top
tier of Khmer Rouge leaders. He reiterated his commitment to accountability for “Khmer
Rouge leaders,” while stating he did not envisage prosecution of “other Khmer Rouge
officers and its rank and file.””®® RGC Foreign Minister Hor Namhong indicted that
among those covered by Hun Sen’s notion of “leaders” were Nuon Chea, Mok and Khieu
Samphan.?®

However, in a note released to the media on 12 March, the UN appeared to back
the Experts’ broader conceptualization of the notion of “leaders,” indicating that all those
“Khmer Rouge leaders” against whom there was evidence of sufficient criminality could
be targeted for judicial proceedings.?®> Although Kofi Annan stated in a meeting that day
with Hor Namhong “that the number of Khmer Rouge leaders and prospective suspects is
relatively small,” he also insisted that the “Khmer Rouge has long ceased to be a military
threat,” and that “the stability of the country would not be seriously threatened by their
apprehension.”?®®  Underlying this diplomatic phrasing was a UN endorsement of the
vision the US had articulated in February of a progressive enlarging the number of
suspects to be targeted, based on a calculation that that trials could begin with “a few key
KR leaders,” but because this first step would take considerable time to set up and carry
out, the scope of prosecution could be expanded over time.?’ Hun Sen’s other
statements notwithstanding, he appeared not to rule out such an eventual widening in
principle when he declared that: “as for other charges on other people aside from Ta Mok,
it will be a unique jurisdiction of the court to make charges. | myself, as well as other
people, have no rights whatsoever to charge this or that person, or to pre-determine how
many people will stand trial. I myself never provide [a] guarantee to anyone to be free
from the charges issued by the court of law. 2%

The UN position was summed up in Kofi Annan’s 15 March 1999 letter
presenting the Experts’ Report to the General Assembly and Security Council, declaring
it was his “view that Khmer Rouge leaders responsible for the most serious of crimes
should be brought to justice.” He also stated that Hun Sen had expressed to the Group of
Experts “his Government's willingness and readiness to apprehend any person indicted,”
while adding that Hun Sen was concerned that trials could “create a panic among other
former Khmer Rouge officers and rank and file,” if “improperly conducted” from the
RGC’s perspective.”® Annan reiterated his basic view in 24 March correspondence to the
members of the Experts’ Group, praising their report’s “depth of legal analysis” and
affirming that “the Khmer Rouge leaders responsible for the most serious of crimes
should be brought to trial.”?%
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Hun Sen wrote to the Secretary-General the same day, saying the issue of which
“Khmer Rouge leaders” to try “depends entirely on the competence of the tribunal.”*
He also soon indicated his readiness to follow the path of gradually enlarging prosecution,
saying in a meeting with US Senator John Kerry he did not want to begin investigations
with a wide net, but that if a legitimate investigation provided sufficient evidence, more
individuals could be tried. In reporting this to the UN, Kerry argued that if the notion
was established that investigations could do this, a process could be built giving the
international community the capacity to expand the net to judge additional suspects.*? A
public statement by Hun Sen’s cabinet on the discussions with Kerry explained: “The
indictment and prosecution of other Khmer Rouge leaders are the sole competence of the
court. The Royal Government is not entitled to give orders to the judicial branch to do
this or that.” *** Hun Sen similarly told Hammarberg that it would be “be up to the
prosecution to decide” on indictments.?®* This position was backed by other RGC
officials, such as Interior Minister Sar Kheng, who told the UN in Phnom Penh that the
detained Duch was implicating others during interrogation, and assured it that those to be
prosecuted included “not only try Nuon Chea and Khieu Samphan, but also leng Sary, as
well as other KR leaders, depending on the evidence proving their involvement in the

295
massacre.”

In his April 1999 presentation to the UN Commission on Human Rights,
Hammarberg endorsed the Experts’ recommendation that prosecutions target “those who
were most responsible for the most serious violations,” including not only senior leaders
responsible in this sense, but also those at lower levels who were directly implicated in
the most serious atrocities.”® Kofi Annan’s own report to the Commission called for
“legal proceedings against Khmer Rouge leaders,” reproducing the language of the
Experts’ report in explaining they had recommended that:

as a matter of prosecutorial policy, the prosecutor limit his or
her investigations to those persons most responsible for the
most serious violations of international human rights law. This
would include senior leaders with responsibility over the
abusers as well as those at lower levels who are directly
implicated in the most serious atrocities. The Experts
emphasized that the list of top governmental and party officials
in Democratic Kampuchea might not correspond with the list
of persons most responsible for serious violations of human
rights in that certain top governmental leaders may have been
removed from the decision-making chain of command and
knowledge withheld from them, while others not appearing in
the chart of senior leaders may have played a significant role in
the atrocities. This seems especially true, the Experts noted,
with respect to certain leaders at the zone level, as well as
officials of torture and interrogation centres such as Tuol
Sleng.®’
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On this basis, the Commission then agreed a resolution, formulated in
consultation with the RGC,?*® again strongly appealing to the government “to take all
necessary measures to ensure that those who are most responsible for the most serious
violations of human rights are brought to account,”?* while Foreign Minister Hor
Nambhong, acting on the personal instructions of Hun Sen, informed the UN in Cambodia
that court prosecutors and judges would “have the fullest freedom to decide on the basis
of evidence in their custody as to who should be tried.”*® The prime minister himself
wrote to Kofi Annan on 28 April, repeating that the scope for indictment and prosecution
of “Khmer Rouge leaders rested in the sole competence of the court to decide.”®* That
same day, Hammarberg drafted a letter to Kofi Annan in which he spoke about
“proceedings against those responsible for genocide and other crimes against humanity,”
recalling the formulation the Secretary-General had used in transmitting the Experts’
report to the Security Council and the Secretary-General when he wrote that “Khmer
Rouge leaders responsible for the most serious of crimes should be brought to jus‘[ice.”302

Despite the apparent convergence of views, the UN was concerned both that the
RGC might not follow through on its commitments and that the language be used to
describe the scope of prosecution was so vague. In a note addressed to US Senator
Kerry on 13 May 1999, Kofi Annan voiced misgivings that the RGC might proceed with
a “trial of selected Khmer Rouge leaders which would leave other key leaders
unpunished,”  stressing that this “would not serve the cause of justice and
accountability.”*®® The UN wanted RGC guarantees that prosecutorial and judicial
decisions would be “taken solely on the basis of the evidence presented and available,”
and “that any Khmer Rouge leader indicted by the Tribunal” would be arrested. The UN
position was that a “trial of selected Khmer Rouge leaders which would shield other
leaders presently situated in Cambodian territory from legal process, would be an
unacceptable form of selective justice,” rejecting any suggestion that it would be possible
to live with “a selective trial, even if within the trial due process of law is respected.” 3**

Refining the Personal Jurisdiction

The converse worry was raised by Hammarberg, who believed there was a need to
find a better legal formulation which would more clearly limit the number of prosecutions
without giving an implicit amnesty to those outside the limited group.*®® Hammarberg also
explained to the UN that although “Hun Sen of course has a history with KR, he was not
one of the responsible leaders,” the UN must “not say anything which could be wrongly
interpreted” as suggesting Hun Sen might be within the court’s personal jurisdiction or
would otherwise threaten Hun Sen’s position. His analysis was that Hun Sen wanted “to
bring the KR leaders to justice - if this could be done at a political price he can accept.”**
During July-August 1999, the UN worked on crafting a new form of words reflecting the
various anxieties. The objective was to come up with “a provision defining the targeted
political and military leadership” of the Khmer Rouge by establishing a personal
jurisdiction that would “reconcile the fear of an open-ended prosecution with the
principle of the independence of the Prosecutor and the Tribunal as a whole.”"’
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On 1 July, Ralph Zacklin, an Assistant Secretary-General at OLA, drafted a note
to Kofi Annan in which he suggested that "less than a dozen™ major leaders would be
tried, among others culpable. On 2 July, Hammarberg concurred in principle with this
quantification of the court’s personal jurisdiction, but remarked that “it may not be so
easy to find a formulation which will have that consequence - and still meet principal
requirements - when drafting this part of the law.” He recalled that the Experts had “used
the expression ‘those most responsible for the most serious violations of human rights’,”
which had been echoed by the UN Commission on Human Rights. He affirmed “this
wording was intended to include ‘senior leaders with responsibility over the abuses as

well as those at lower levels who are directly implicated in the most serious atrocities’.
He also explained that one of a number of persons in this latter category:

might be the former head of Toul Sleng, Kang Khek leu,
alias Duch, who .... has admitted to having ordered the
execution of several thousand men, women and children.
He had no leading position in the party but is regarded as
highly responsible for the mass killing. If he were not
indicted, there would definitely be questions.*®

On 18 July 1999, Zacklin finalized his note to the Secretary-General. In
transmitting it the next day, he specified that it reflected consultations with Hammarberg
and also the UN Secretariat’s Department of Political Affairs regarding a trial of “the
Khmer Rouge political and military leadership,” one that must guarantee that the UN
“would not be perceived to be taking part in a sham trial whose main purpose would be to
leave those shielded by the Government untouched.”*® Zacklin’s final text read:

The personal jurisdiction of the tribunal shall be defined to
reach the major political and military leaders of the Khmer
Rouge and those most responsible for the most serious
violations of human rights. Thus, all Khmer Rouge leaders
presently in Cambodia shall be included - as their
responsibility for the crimes committed flows from their
position as leaders and the principle of "command
responsibility” — and other persons most responsible for the
most serious violations of human rights shall not be
excluded. While the political and military leadership is a
well defined group of probably less than a dozen, other
persons responsible for the most serious of crimes is a much
larger, less defined group.®'

The numbers mentioned in and the wording of the formulation invite the inference
that the major leaders category was an allusion to Standing and Central Committee
members and the “most responsible” category to leaders in committees at lower levels in
the CPK political and military hierarchical structure, and that whereas all of those in the
first category who were sufficiently culpable should be tried, only some in the latter who
met the culpability requirement should be prosecuted, including Duch but also others,
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such as DK Government ministers and regional authorities above the grassroots level.
The phrase “most responsible” thus evidently emerged as a general codeword for the
middle tier of CPK leaders against whom there was evidence of responsibility for the
most serious crimes, or that tier plus Duch regardless of whether he was to be categorized
as a leader (in line with the Experts’ analysis), or as not a leader (in line with
Hammarberg’s opinion). This was a crucial juncture in the UN formulation of a personal
jurisdiction for the court and produced phrasing that the US very much welcomed and in
principle backed from this point forward, although it sometimes at least tactically
retreated to a more conservative position, as did the UN.***

OLA’s position formed the basis for a briefing presented to the Security Council
stating that the court’s “personal jurisdiction shall include the major political and military
leaders of the Khmer Rouge and those responsible for the most serious violations of
human rights,” and stressing that “as a matter of principle, the United Nations will not
agree to be, or be seen to be associated with a process of selective justice.”*' On 29
July 1999, the Cambodian ambassador to the UN met with Zacklin and affirmed that the
RGC’s position in principle was “to prosecute Khmer Rouge leaders,” and that it agreed
that “the question of the personal jurisdiction of the tribunal ... and who will be brought
to justice should be left for the Tribunal to determine.”**?

On 4 August 1999, Zacklin wrote to the ambassador about a planned visit by him
and other UN officials to Cambodia to discuss the formation of a court, during which the
UN and RGC each presented a draft law on the establishment of a tribunal.  Zacklin
attached a note to the letter specifying that “the personal jurisdiction of the tribunal shall
be defined to reach the major political and military leaders of the Khmer Rouge and those
most responsible for the most serious violations of human rights.”*'* This phrasing was
repeated in Article 11 of the UN draft law, which laid down a personal jurisdiction
covering “Khmer Rouge leaders and persons responsible for the most serious violations
of human rights.”*" It also specified this included anyone in these categories who
planned, instigated, ordered, committed or otherwise aided or abetted in the planning,
preparation of execution of genocide or crimes against humanity, even if the crime was
committed by a subordinate or the person acted on orders of a superior leader.3°

The RGC appeared to move in the opposite direction when, to conduct
negotiations with the UN, it established a "Task Force for Cooperation with Foreign
Legal Experts and Preparation of the Proceedings for the Trial of Senior Khmer Rouge
Leaders,” headed by Senior Minister Sok An.®*" Although the draft tribunal law the
RGC presented to the UN delegation specified nothing with regard to personal
jurisdiction,®® the name given to the Task Force seemed to signal a government intention
to restrict prosecution to the top-most echelon of the CPK and thus not to try leaders or
others at lower levels, perhaps not even Duch, given the previous formulations used by
the UN and the RGC. Therefore, the UN took the opportunity of commenting on the
RGC draft®™ to underline that the UN objective remained “the prosecution of those most
responsible for the most serious violations of human rights committed during the period
of the Khmer Rouge regime,”*?° not necessarily just senior leaders.
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Zacklin drove home the point yet again at a press conference at the end of his
August negotiating visit to Phnom Penh, declaring:

The personal jurisdiction of this tribunal would extend to
the leaders of the KR who were most responsible for the
most serious crimes which had been committed. We do not
have any pre-determined list of such individuals. It would
be for the Prosecutor of the tribunal in the execution of his
mandate under the law which has established the tribunal to
bring about the prosecution or indictment of individuals.
Now, in order to do that, obviously he/she will have to
connect individuals concerned to the crimes of which they
are accused. So it is in the nature of such a tribunal that
whoever the Prosecutor investigates and brings indictments
against before a judge, and if the indictment is confirmed
by the judge, then that person would have to be taken into
the custody of the tribunal .3

From the UN perspective, the upshot of Zacklin’s visit was that the RGC had still failed
to “provide adequate assurances that it would not engage in an exercise of selective
justice.”®?? 1t concluded that the talks had been about issues “more political than legal,”
and revealed that “the primary aim for the government is to retain control of the exercise
while at the same time benefiting from international endorsement.”*

On 16 September 1999, Hun Sen came to New York to attend the General
Assembly and met Kofi Annan. He presented an aide memoire as a basis for their talks,
which affirmed that previous UN-RGC meetings had reached “general agreement on the
need to bring the KR leaders, who are responsible for vast destruction and mass killing, to
trial,”*** but without going into details. He stated to the Secretary-General that:

his government had successfully managed to isolate the
surviving KR leaders while encouraging the surrender of
others. These surrenders, however, did not necessarily
mean that charges against them would be waived.3%

However, Hun Sen again failed to explicitly commit the RGC to arrest Khmer Rouge
leaders other than those already in custody,3* and although Senior Minister Sok An told
the UN at a follow-up meeting on 20 September that RGC “did not intend to try only two
Khmer Rouge leaders,”**’ the UN continued to fear the RGC might turn its back on the
“process once only a handful of KR officials have been charged.” It believed things
would turn out differently only if “sufficient momentum and attention” was “gained by a
KR trial with UN and international support that it would be virtually impossible for Hun
Sen to walk away from the process halfway through.”*?® The bottom line for the UN was
that “the two year negotiation with the Government of Cambodia at different stages,
levels and forms, has failed to produce a common understanding on the nature of the
tribunal and its personal scope of jurisdiction,” perceiving no real commitment on the
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part of the RGC to an independent tribunal which would be able to arrest all indicted
Khmer Rouge leaders.®*

The US meanwhile remained very much engaged in the negotiations. In late
September 1999, US Ambassador Kent Wiedemann met with Task Force head Sok An
and said he understood the authorities were worried that “under UN proposals the
personal jurisdiction of” the court were such that it “might at some stage indict a very
large number of persons on the pattern of Yugoslavia or Rwanda.” To assuage these
RGC fears at this stage in the negotiations,**° Wiedemann suggested the court “could
limit the personal jurisdiction to as few as six or seven persons, that is, the senior most
leaders of the KR most responsible for crimes against humanity, war crimes, genocide,
etc.,” drawn largely from the CPK Standing Committee. *** In early October,
Hammarberg adopted a similar approach with Hun Sen. While insisting there would have
to be guarantees that there could be no political interference in the court and the whole
process would be independent, he floated the notion that the law establishing it could make
clear that a limited number would be prosecuted, using a formulation like “the Standing
Committee of the Central Committee and those responsible for the most egregious crimes"
to restrict prosecution to the uppermost leadership tier, plus Duch.>*?

However, OLA did not endorse Hammarberg’s idea, concluding there was still no
“common understanding” on the court’s “personal scope of jurisdiction,” ** and
Wiedemann’s proposal did not fully reflect the position of the US government.*** An
October 1999 US “non-position” paper argued that legislation governing a tribunal
“could authorize investigation of a narrow group of suspects (senior Khmer Rouge
leaders, Duch and those of that ilk, who were most responsible for the most heinous
crimes of significant magnitude),” but it also stated that the RGC “should be encouraged
to be flexible on the possible list of suspects so that a more credible number is established,
such as up to 20 suspects. The court may not pursue that many investigations to
prosecution, but it should have the latitude to do so if the evidence is found to indict.”3*

13

In November 1999, the General Assembly began considering a new resolution on
Cambodia, based on a draft which once again endorsed the language and position of the
Experts, strongly appealing to the RGC “to ensure that those most responsible for the most
serious violations of human rights are brought to account.” 3 Although in December the
assembly’s Third Committee revised this to a call for bringing "to justice the Khmer Rouge
leaders most responsible for the most serious violations of human rights,"**" the original
language was restored in final version of the resolution as adopted by the plenary
Assembly. 3%

Meanwhile, on 20 December 1999, the Cambodian Ambassador to the UN
presented it with a draft translation of a much revised RGC draft law.**® In this translation,
the law’s Article 1 stated it was intended “to bring to justice senior leaders of Democratic
Kampuchea and other persons responsible for the most serious violations of Cambodian
criminal laws, international laws and customary, and international conventions ...,
committed between April 17, 1975 and January 6, 1979,” a formulation repeated in its
definition of the court’s competence in Article 2.3*° A US Embassy translation rendered
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the personal jurisdiction aspects of the two passages as: “senior leaders of Democratic
Kampuchea and those who were responsible for serious violations.”**! Over the next
several weeks, the RGC changed several parts of the draft,** ultimately conveying an
English translation of the “final draft” of its tribunal law to the UN on 18 January
2000.**  The personal jurisdiction language in this text was slightly revised, at least in
the translation, to “senior leaders of Democratic Kampuchea and those who were
responsible for crimes and serious violations of Cambodian penal law, international law
and custom, and international conventions recognized by Cambodia,”** but the UN
considered these modifications substantively inconsequential.**

The UN seems originally to have been legally satisfied that this formulation
covered the personal jurisdiction it desired, as evidenced by the fact that a UN “Non-
Paper” it conveyed to the RGC on 5 January 2000%*® commenting on the draft made no
criticism of the language per se.*’ However, it remained seriously concerned that the
personal jurisdiction might not be implemented in practice.**® UN anxieties had been
heightened by a Hun Sen speech on 22 December 1999, during which he proclaimed that
only “four to five (Khmer Rouge leaders) will be tried."*° Although he declined to
explicitly identify those who would be tried, he said two were already in prison, a clear
allusion to Mok and Duch, and described the others as old Khmer Rouge leaders,*° an
apparent reference to Nuon Chea, Khieu Samphan®* (making for four) and leng Sary
(five), even if the former two had been left at large and leng Sary had a pardon for his
1979 conviction.*? Hammarberg commented that Hun Sen’s statement was tantamount
to naming in advance those to be indicted. He also characterized as unfortunate a further
statement by Hun Sen that Hun Sen himself should be excluded from prosecution.®?

The UN’s 5 January 2000 Non-Paper replied by insisting that “international
standards of justice and fairness warrant that the process itself not be selective, and that
the principle of accountability be given comprehensive interpretation.” Explaining what
this meant, it quoted remarks by Secretary-General Annan to the effect that justice and
accountability required the punishment of the “entire political leadership” of the Khmer
Rouge.®** In a January 2000 set of talking points for discussions with the US, Japan and
France, the UN similarly stressed that “the single most important requirement on which
the United Nations has consistently insisted is viable guarantees from the Cambodian
Government that all indictees in Cambodian territory be arrested and surrendered to the
tribunal.”  Although such a provision was in the RGC draft law, the UN wanted this to
be “accompanied by practical guarantees” of implementation.®®> What was specifically
required was arrest guarantees with regard to any “Khmer Rouge leaders who are
shielded by the government.”**®

At a cabinet meeting on 6 January 2000, Hun Sen admitted he had committed a
faux pas with his declaration that only four or five persons would be tried, telling his
ministers "l should not comment on or say anything that is within the bounds of the
judiciary.” In a press interview on 7 January, Hun Sen said anyone who specified the
number of leaders to be tried "is wrong, and that includes UN legal Experts who
mentioned 20 or 30 people,” adding that by giving an exact number of the Khmer Rouge
leaders to be tried, "We abuse the court of law." *" For its part, the US affirmed at a
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meeting with the UN in late January 2000 that it backed the Experts’ notion that the court
should try “20-30 Khmer Rouge leaders” and hoped this would eventually happen, noting
that “U.S. support and political pressure would be required at evergf stage of the life of the
tribunal to ensure the arrest and surrender” of such persons.®*® The UN nevertheless
continued to be worried that it would end up being “seen to collaborate in a process of
selective justice for a few politically convenient indictees,”** and this seemed to be given
grounds by a CPP policy pronouncement calling for trials of “the former principal leaders
of the genocidal regime,” without mentioning any other category of suspects.®

The UN meanwhile also still had its reverse trepidation. Therefore, in the context of
new UN-RGC discussions in March 2000, the UN suggested to the RGC that, legally
speaking, the phrase “those who were responsible for crimes and serious violations” was
excessively vague and actually went beyond anything the UN had ever proposed,
implying an extension of the personal jurisdiction to the lowest tier of the Khmer Rouge
hierarchical structure. During the talks, UN Under-Secretary-General and OLA head
Hans Corell expressed concern that this formulation “may be too broad to reflect the
concept that I sense that the Government has in mind for the whole endeavour.” Then,
after the formal meetings concluded and Task Force official Om Yentieng came to see
Corell off at the airport, the two of them “agreed that as far as the ‘senior leaders’ are
concerned, there is no problem,” after which Om Yentieng “referred to those ‘most
responsible for the crimes committed during the period at hand’.” Corell pointed out
“that this qualification does not feature in the draft law as presently formulated,”
explaining that “the present text basically encompasses any person who committed
crimes during the period of Democratic Kampuchea.” Following up in a letter to Sok An,
Corell wrote:

Is this really the intention? The Co-Investigating Judges and

the Co-Prosecutors must have a clear mandate; to act upon a
mandate as broad as the one reflected in your Article 1
would expose them to criticism as soon as they do not
pursue a broad range of cases that would fall under the
provision. The spontaneous remark of Mr. Om Yintieng at
the airport leads me to believe that perhaps the government's
concept of the scope of the legislation is not correctly
reflected in the draft law. If this is the case, we have a
serious problem which must be corrected before the law is
adopted. I see this mainly as an internal Cambodian matter.

He asked Sok An to “take a very close look at Article 1 of the draft law” and get back to
the UN about the formulation.®*

The problem was addressed again in a 28 March 2000 UN analysis of the
Cambodian draft law. It commented that the personal jurisdiction “definition in Article 1
is probably not reflecting the idea that the Cambodians have themselves on the scope of
the jurisdiction. The focus on senior leaders is of course correct, but the reference to
‘those who were responsible for crimes and serious violations’ iS so broad that it
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encompasses almost anyone who was involved. We doubt that this is intentional. Some
qualifications are necessary.” At this juncture, the UN considered narrowing the personal
jurisdiction perhaps almost as much as earlier mooted by US Ambassador Wiedemann
and Annan’s Special Representative Hammarberg. The possibility was reflected in the
analysis’ comment that “maybe language along the lines ‘and those who, because of their
special functions or duties, were most responsible for the crimes and serious violations,
etc” should be adopted.®*® This was an obvious allusion to Duch, but it was unclear how
far beyond Duch it would reach, even if it was phrased in the plural.

Then, in a series of formal meetings with Sok An and Om Yentieng at the very
end of March and beginning of April, US Ambassador for War Crimes Issues David
Scheffer “pressed hard on the Article 1 clarification” requested by the UN, and Sok An
seemed “agreeable” to revising the form of words.**® The US put forward a revised draft
tribunal law with basically the same narrowed personal jurisdiction being put on the table
by the UN: “The purpose of this law is to bring to trial senior leaders of Democratic
Kampuchea and those who, because of their special functions or duties, were most
responsible for crimes and serious violations.”**

However, in correspondence addressed to Hun Sen on 19 April, Kofi Annan
reverted to broader talk of a “trial of those most responsible for the serious crimes
committed,” while saying there was a need for a “more precise” definition of “the scope
of personal jurisdiction” than that in the RGC draft law.>® Hun Sen replied on 22 April
using the formulation “bringing to trial senior leaders of Democratic Kampuchea.”3®
The UN Commission on Human Rights in a new resolution nevertheless stuck to its
persistent call for ensuring that “those most responsible for the most serious violations of
human rights are brought to account,”®’ while in a meeting with Hun Sen at the end of
April, the US Senator John Kerry repeatedly asked Hun Sen whether he agreed to change
Article 1, but the prime minister “responded no, not at this time.”%%® For his part, Kerry,
too, returned to a broader formulation, stating the US was in favour of prosecuting “senior
Khmer Rouge leaders” and “those most responsible” for Khmer Rouge atrocities.*® A
US State Department Office of War Crimes Issues press guidance on Kerry’s talks
confirmed that the US position was to “to investigate and prosecute senior Khmer Rouge
leaders of the 1975-79 period and to bring to justice those most responsible for the
atrocities of the Pol Pot regime.”®*® On 29 April, Kerry was asked by journalists
whether the specifics regarding personal jurisdiction had been discussed and agreed,
noting there were those advocating “opening it way up to include a large jurisdiction,”
but also suggestions “the political leaders within the CPP” wanted it narrowed in the
name of precluding a “political witch-hunt.” Kerry responded:

Well, the scope of the tribunal is pretty clear. It is to try those
who are most responsible for the serious crimes committed
during the period of 1975-79. That's the scope. There's been
some discussion about trying to be more precise in defining
that. And it was agreed that both Mr. Sok An and Mr. Hans
Corell will discuss that and sort of flesh that out.>"*
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The next day, Kerry spoke again of holding “accountable those people most responsible
and for the most serious crimes.”*"?

July 2000 Negotiations in Phnom Penh and Finalization

Confronted with on-going confusion, Corell remained determined to nail down a
clearly agreed definition of personal jurisdiction in Article 1, especially because of what
he saw as Hun Sen’s propensity to change his mind on this as well as other issues.*"®
From May 2000, the notion of including the “most responsible” formulation in the second
part of the personal jurisdiction began to regain primary currency in the UN. A draft set
of minutes on the outcome of negotiations with the RGC stated “the personal jurisdiction
extends to senior leaders of Democratic Kampuchea [and those most responsible for] the
crimes falling within the jurisdiction of the Court.”*’* However, in a 19 May letter to
Kofi Annan, Hun Sen spoke very restrictively of “the prosecution of the senior leaders of
Democratic Kampuchea most responsible for the most serious crimes.”” In view of the
discrepancy, Corell in a 23 June 2000 letter to Sok An made ‘“conclusion of our
discussion of the scope of personal jurisdiction” a priority for upcoming UN-RGC talks
envisaged to begin on 4 July,>"® after which a government press advisory announced that
the purpose of Corell’s visit was “to discuss outstanding issues with regard to the
establishment of a court to try the most senior leaders of Democratic Kampuchea.”*"’

The first item on the agenda for the 4-7 July talks was indeed: “The scope of
personal jurisdiction (Article 1 of the draft law and the corresponding provisions in the
draft MOU between the UN and the Royal Government of Cambodia).” As the
discussions progressed, it became apparent that the government concurred that “the draft
law ... before the National Assembly extends the jurisdiction of the Tribunal too much.”
Amidst consideration of various options as regards reformulation of Article 1, “the UN
delegation underlined that the issue was a political one, which the Cambodian authorities
had to decide upon.”®® On 5 July, the UN tabled a draft of a text for “[Articles of
Cooperation] [Memorandum of Understanding] Between the UN and the RGC
[in/Concerning] the Prosecution under Cambodian Law of Crimes Committed During the
Period of Democratic Kampuchea.” This 5 July UN document revised an earlier such text
dating back to 18 April 2000 and had the notation that all changes from that previous
draft were “indicated by square brackets or text in bold.” The new UN draft’s Articles 3
and 5 contained the phrase “the scope of the prosecution is limited to senior leaders of
Democratic Kampuchea,” followed by “[additional text from Article 1 of the draft law
to be inserted]” 319

Also on 5 July, the UN provided two sets of comments on the RGC draft law. In
the first it adopted a relatively minimalist position, suggesting that the court’s personal
jurisdiction should be “senior leaders of DK and other Cambodian nationals who,
because of their special functions or duties, were most responsible for crimes and serious
violations.”®® In the second, relatively maximalist set, the UN used the phrase “senior
leaders of DK and those who were most responsible for crimes and serious violations.™®
The two sides reportedly agreed the second formulation on 6 July.*®? However, the next day,
both options still seemed under consideration. In a new set of comments on the draft law,
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the UN used the phrase “senior leaders of DK and those who were most responsible for the
crimes and serious violations.” However, this was followed by:

Note: The UN delegation has at an early stage expressed
concern that the draft Article 1 presently before the
National Assembly is too broad; it practically covers
everyone who had any part in the criminal activities of the
Khmer Rouge. Such a result is obviously not intended by
the government, and it would be impossible for the
Extraordinary Chamber to deal with such a magnitude of
cases. The UN delegation has therefore added the word
"most™* as an illustration of how one could limit the scope of
personal jurisdiction in a reasonable way. If other solutions
are contemplated to achieve the same result, the UN is of
course prepared to examine them. At the express request
of HE Sok An, the UN delegation has examined such
solutions, while emphasizing that the formulation of this
article is a political decision to be taken at the national level.
We must, however, reiterate that the language of the
provision has to be commensurate with the capacity of the
Extraordinary Chambers. With this proviso, we suggest
that an alternative text could be, for example, ""and the
most notorious perpetrators of the crimes and serious
violations, etc." %%

Similarly, in the UN’s final version of a draft for articles of cooperation/memorandum of
understanding between itself and the RGC, the personal jurisdiction clause still read:
“senior leaders of DK [additional text from Article 1 of the draft law to be inserted],*®*
further indicating the matter was not completely decided, or at least had not been
formalized by the government.

Once back in New York, Corell corresponded to Sok An, saying he had given
further thought to the personal jurisdiction issue. He wrote:

| think that it is an extremely sensitive issue of policy: how
to limit the scope of personal jurisdiction in such a way that
the Extraordinary Chambers can manage to deal with the
caseload. (It is important to note in this context that those
suspects of crimes who would fall outside the competence
of these Chambers do not thereby escape responsibility.
How this matter will be dealt with - prosecution before the
national court or no prosecution but e.g. a Truth and
Conciliation Commission - is a separate matter for the
Royal Government of Cambodia to decide upon.) On my
return to New York, it struck me that the word "notorious"
may be convenient for the purpose. However, it could also
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be problematic since it might be seen as violating the
principle of presumption of innocence.

He promised to write further to Sok An about the matter soon. **°

With the exact wording still pending, Corell issued an invitation to interested
member states to attend a briefing on 13 July 2000 about “the establishment of a national
court in Cambodia with United Nations assistance to try the senior leaders of Khmer
Rouge et al.”* A note to those member states employed the same formulation.®*’
Asked at the meeting to clarify the meaning of “et al,” he stated that “in this context” it
meant "others most responsible.”*®

He still used the phrase “senior leaders of Khmer Rouge et al” when he wrote his
follow-up letter to Sok An. Subsequent passages read:

We have given further thought to the formulation of the
condition in the second leg of the provision that would
achieve a reasonable limitation of the scope of personal
jurisdiction.

Upon further examination, we have come to the
conclusion that the word "notorious” could cause problems.
When | expressed concern about a possible violation of the
principle of presumption of innocence, it was because
among the synonyms you find words like "undeniable™" and
unquestionable.” For your information I quote the
following synonyms from Webster's Dictionary including
Thesaurus or Synonyms and Antonyms: egregious, evident,
known, manifest, obvious, open, overt, patent, plain,
undeniable, undenied, undisputed, unquestionable, well-
known.

Another problem is that the persons most
responsible may, after all, not have been "notorious" or
"well-known.” The prosecution should not be limited in
this respect.

Therefore, upon further reflection, we think that by
adding the word "most" to the text of the 18 January draft
would provide sufficient guidance for the Co-Investigating
Judges and the Co-Prosecutors to formulate a strategy.
Ultimately, this is of course for the Legislature to decide

upon.*®®

With the UN having made the definition of the court’s personal jurisdiction a
political decision for the RGC, the government reportedly on 1 September 2000 asked the
National Assembly to reconsider the draft law it had proposed back in December-January,
with Sok An presenting the issue to the assembly’s legislative committee. The committee
then reviewed, made some amendments to and approved eight of the original draft’s
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articles.*® This reportedly included altering the personal jurisdiction clauses of the law to
say that it encompassed “senior leaders of DK and those who were most responsible for
crimes and serious violations.”*** This incorporated the wider of the two formulations on
offer from the UN, employing a form of words derived from the Experts report and echoing
phrasing repeatedly endorsed by the UN Commission on Human Rights and UN General
Assembly.  Aware of the outcome, the US expressed satisfaction in October that among
those to be put on trial would be “top KR leaders,” plus Duch. It stated that the top leaders
in the frame included Nuon Chea, Mok, leng Sary and his wife (leng Thirith), Khieu
Samphan and Ké Pork,**? once again reaffirming the now long-standing interpretation of
phrases like “top leaders” as meaning members of the Standing and Central Committees,
while adding a DK government minister (leng Thirith) to this definition, thus making it
congruent with Hun Sen’s original list of eight. Hun Sen also commented, publicly
affirming that not only figures like Mok and Duch, but also like Nuon Chea, Khieu Sampan
and Ké Pork would be tried.>** He also reminded everyone that it was important to
distinguish between those members of the Khmer Rouge who committed genocide and
those who helped to overthrow the genocidal regime: "The ones who committed crimes,
genocide, and cooperated with crimes and genocide should be punished, not the ones that
overthrew the genocide." He specified he meant that any additional suspects beyond the top
leaders must not include anyone who — like Chea Sim, Heng Samrin and himself — could
be crggited with having "helped to overthrow the genocide" after defecting from the
CPK.

By the beginning of December 2000, the National Assembly’s Legislative
Committee finished its review of the draft law, passing it on to the whole assembly with the
personal jurisdiction language including the senior leaders and most responsible formulation
intact.>® Discussion and debate began on 29 December.**® The bill passed on 2 January
2001, again with this language,®”’ such that the relevant Articles 1 and 2 stipulated that the
court would, according to the government translation, “bring to trial senior leaders of
Democratic Kampuchea and those who were most responsible for the crimes and serious
violations of Cambodian laws related to crimes, international humanitarian law and custom,
and international conventions recognized by Cambodia, that were committed during the
period from 17 April 1975 to 6 January 1979.*% This text was conveyed to the UN, which
“carefully studied” it and about which it raised a number of concerns. However, none of
these related to the court’s personal jurisdiction, clearly indicating the UN was now fully
happy with its formulation.®®* The language was retained in the version of the law
adopted by the National Assembly in January 2001 and promulgated once also adopted
by the Senate and agreed by the Constitutional Council.*®® It was repeated in the 6 June
2003 RGC-UN agreement on the establishment of a court** and again retained in an
amended version of the tribunal law adopted via the same process as the original and
promulgated in October 2004.%%? 1t was similarly incorporated into UN body resolutions,
such as that of the General Assembly in May 2003. “%®

Interpreting the Language

As the language was that proposed by the UN and derived from the Experts’
Report, it could be construed that its meaning was that attributed to it by the Experts,
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Special Representative Hammarberg, the UN Human Rights Committee, the UN General
Assembly, the UN Secretary-General, the UN Office of Legal Affairs and the US.
Although UN bodies refrained from naming names, that meaning was evidently that
“senior leaders” referred to members of the CPK Standing Committee and its subordinate
Central Committee and possibly of the DK Government, while others “most responsible”
either referred to intermediate-level political and military leaders, with DK Government
ministers perhaps instead in this category, or to such intermediate-level leaders plus Duch,
on the proviso that there was sufficient evidence against such persons. On the other hand,
others “most responsible” did not cover the lowest echelons of the Khmer Rouge, that is,
it did not refer to the rank-and-file, hands-on perpetrators, even if they were CPK cadre
exercising some authority over other CPK members. The fact that the RGC had rejected
the most restrictive formulations put forward for consideration by Hammarberg, the US
and the UN, all suggesting if not always explicitly spelling out a jurisdiction of senior
leaders plus Duch alone, in favour of the broader formulation “most responsible” can
only be understood as RGC acceptance in principle of a wider personal jurisdiction
encompassing the middle CPK echelons as potential candidates for prosecution.

At the same time, the original law was adopted on the basis of explanations and
comments by government and parliamentary figures providing some indication that their
intent and understanding was that its meaning would be narrowly construed. Speaking
to the assembly, Senior Minister and assembly member Sok An referred to the “senior
leader” and “most responsible” language to stress that the law aimed “to try a small
targeted group,” a “group that is not widespread,” that was defined “distinctly and
obviously to the smallest number,” and which excluded “all the lower ranks and the rank-
and-file” from prosecution. Other members of the assembly declared that except for
senior leaders, everyone else “who used to serve in the Democratic Kampuchea regime,”
including political and military cadres and combatants, need “not worry at all” about
being prosecuted.’® However, Sok An also commented on the Nuremberg, Tokyo and
Rwanda tribunals in a manner that — taken together — suggested an expansive
interpretation of the ECCC personal jurisdiction. He spoke positively of the three courts
while recalling that Nuremberg had tried 24 Nazi “leaders” and Tokyo 28 Japanese
“leaders” and mentioning that the ICTR had (at this time) “completed 45 cases of high-
ranking leaders.”® The Nuremberg cases included government ministers, governors of
occupied territories, army field marshals and generals, police generals and navy
commanders,*® those at Tokyo government ministers, army field marshals and generals,
navy rear admirals and admirals and governor-generals of occupied territories.*”’ A
review of information on the Rwanda international tribunal cases as of December 2000
reveals they included government ministers, military commanders down to the battalion
level, and chief administrators several of Rwanda’s eleven prefectures and 145
communes,*® the former each with populations in the hundreds of thousands, the latter
each in the tens of thousands.””® Sok An’s remarks therefore seemed to suggest that the
ECCC could try figures of these various types, including national and local perpetrators.

A contrary indication came from Assembly Vice Chairman Heng Samrin.
Speaking immediately after the original law’s passage in January 2001, he reportedly
appealed "to those who used to serve with the Khmer Rouge not to worry because the court
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will only try the Khmer Rouge leaders and those who have had responsibility for the
regime,"**° or, according to a variant press account, stated to ex-Khmer Rouge, “Please don't
worry, we will only [prosecute] the leaders and the people who were responsible for the
[Khmer Rouge] regime." ** However, shortly thereafter, Hun Sen, while saying that only
“top leaders” and Duch would be tried, stated the total could be as high as ten, which would
have meant adding three to his original list.**?  In August 2001, Hun Sen again suggested
this possibility when commenting on the law during a press interview in which he was asked
“How far should the tribunal go?” He replied: “It's up to the court of law. But as a citizen of
Cambodia, I don't think it should cover more than 10 people,” explaining he was against
prosecuting “all the lower-level [cadres].”*® It can be reasonably inferred that the
expectation was that the three more beyond Nuon Chea, leng Sary, Mok, Khieu Samphan,
Ké Pork, leng Thirith and Duch would be drawn from among additional surviving Central
Committee members and others categorized as above the bottom level.

Although the UN remained satisfied with the court’s stated personal jurisdiction,
it still harboured concerns “that what matters is not so much the letter of the law but its
good faith implementation.” It was skeptical whether Hun Sen was “seriously interested
in bringing to justice” all the “Khmer Rouge leaders” formally covered by the law,
believing that foreign diplomatic pressure to “induce” their surrender “to the court would
be crucial to its success.”* For this reason among others, in 2002, the UN withdrew
from further negotiations with the RGC over the formation of the court, internally citing
“numerous statements from Hun Sen and other senior officials [that] called into question
their commitment to bringing the Khmer Rouge leaders to justice.” More fundamentally,
a note to the Secretary-General recorded, “the decision to end the negotiations was based
on our serious concern, from four years of experience, that once the Chambers were
established, the Government would interfere in the proceedings in ways that would
compromise the trials and the Cambodian people's hope for justice, and besmirch the
reputation of the Organization” (i.e., the UN). Among other things, the UN feared that
“the Cambodian judges and prosecutor could, under pressure choose defendants based on
political considerations,” and the RGC might simply not have the will or means to arrest
suspects.**® In a telephone conversation with Kofi Annan on 21 June 2002 and a follow-
up letter to the Secretary-General on 28 June, Hun Sen protested the “sincerity and
commitment of the RGC regarding the proposed trial of the senior leaders of the Khmer
Rouge most responsible for the most serious crimes.” Although he also talked about
crimes committed by “Khmer Rouge leaders” and “perpetrators” more generally, his
reformulation of the personal jurisdiction clause seemed to signal an intent to eliminate
the possibility of trying anyone outside the top tier,*® and in this same period, Foreign
Minister Hor Namhong identified Nuon Chea, leng Sary and Khieu Samphan as the kind of
individual suspects the RGC wanted tried.*"’

The UN remained unconvinced that the RGC was prepared to prosecute second-
tier leaders, believing that “the Cambodian Government does not intend to allow a free,
fair, and non-selective trial process of all Khmer Rouge leaders living in its territory, but
rather a carefully monitored process under its full political control.”**® Nevertheless,
talks between the UN and the RGC resumed in early 2003, as requested by the UN
General Assembly reiterating that the court should have personal jurisdiction over senior
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leaders of Democratic Kampuchea and those who were most responsible for the
crimes,*® thus meeting an RGC demand that there should be no reformulation of the
court’s personal jurisdiction.”® Indeed, the RGC took this opportunity to reiterate the
original 1979 Vietnamese-PRK policy of focusing on ringleaders but practicing leniency
towards other political and military cadres and ordinary combatants who were “sincerely
repentant.”*?! In public statements at the June 2003 signing ceremony for the UN-RGC
Agreement on the establishment of the ECCC, Hans Corell said it marked “the end of one
phase in the effort to bring the leaders of the Khmer Rouge to justice,” specifying that he
was referring to “senior leaders of Democratic Kampuchea and those who were most
responsible for the atrocities.” He stressed this goal could be achieved only “if the
political will is there.”*?? Sok An, speaking as head of the Task Force for trying “senior
Khmer Rouge leaders” spoke of moving forward to “to bring to account the perpetrators,”
without further elaboration on this point.*?

By the end of 2003, the UN had agreed with the RGC that “for the purpose of
workload planning and resource-needs estimation, a range of from 5 to 10 indictees” was
“assumed.” In this regard, Kofi Annan stressed that “it will be the prerogative of the co-
prosecutors and co-investigating judges, within the parameters of the Agreement”
establishing the court, “to decide exactly who is to be investigated and prosecuted.”*?*
Correcting news reports that the two sides had agreed a specific number of indictees, the
Secretary-General’s spokesperson insisted “it would have been highly improper to do so,”
reaffirming the number would have to be decided by the prosecution and investigating
judges. He also stated that the five to ten figure should not be understood as set in stone,
saying it “could change depending on the investigative and prosecutorial strategy that the
future court may wish to adopt.”**

When the Cambodian national assembly finally met to discuss the agreement and
finalization of a domestic law mandating the court in October 2004, members of
parliament from parties opposed to the CPP questioned court’s personal jurisdiction.
They complained that it would let former CPK local authorities — from the zone down to
the cooperative level — responsible for serious atrocities get away with murders
committed on the basis of their own arbitrary decisions. In rejecting their concerns on
behalf of CPP, Deputy Prime Minister Sok An stressed the court’s personal jurisdiction
was a done deal with the international community, saying further discussion was
pointless. He reiterated that senior leaders were “the most important targets” of the
tribunal, noting that “no more than ten” of these were in the prosecution frame. He said
that a few lower ranking ex-CPK suspected of having committed crimes “much more
serious” than their comrades mi%ht be prosecuted, if evidence could be adduced that their
acts could be so characterized.*

Conclusion

In sum, as Hans Corell has affirmed, it is “crystal clear” from the the very texts of
the Cambodian law and UN-RGC agreement resulting from the the UN-RGC negotiation
process described above that they established “two categories of suspects: ‘senior leaders
of Democratic Kampuchea and those who were most responsible for the crimes’,” and
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that any suggestion to the contrary is “close to surrealistic.” There is also absolutely no
evidence nor any reason to believe there was any kind of other UN-RGC agreement
delimiting “who should be prosecuted or not,” as the accredited negotiators from OLA
refrained from specifying names, while their intent was always that the ECCC’s
“investigating judges and the prosecutors should go where the evidence leads them and
where the suspects qualify” within the two distinct categories of “senior leaders” and
others “most responsible,” without any discussion of the matter by the UN or the
“political echelon in Cambodia.”*’

The above description also makes it clear that it was broadly understood that the
notion of Khmer Rouge senior leaders included members of the CPK Standing
Committee and its subordinate Central Committee. As of 2004, among those who had
been publicly named as fitting into this category were four of the persons on Hun Sen’s
original list of eight: Nuon Chea, Mok, leng Sary and Khieu Samphan (Ke Pork having
died in 2002%®). The fifth surviving person from Hun Sen’s list, Ieng Thirith, was
publicly identified as a candidate either as a senior leader by virtue of her having been a
DK government minister, or categorized on the same grounds as another “leader” and
thus a potentially most responsible second-tier figure. Duch had been added to the list
more or less explicitly as an example of an other most responsible, bringing the total of
named suspects to six. If four or more additional suspects were to be put forward as
candidates for prosecution, it was most logical to assume that they should be drawn from
among as yet unidentified or publicly unnamed members of the Central Committee, DK
government ministers and mid-level CPK cadre, political or military. Certainly, despite
some inconsistency, neither Hun Sen nor other authoritative RGC officials had
definitively ruled out the possibility that middle-echelon CPK cadre could be prosecuted,
as long as early defectors like Hun Sen himself, Chea Sim and Heng Samrin were
excluded. This was so even if there was much to indicate such an expansive but qualified
coverage was not their preference, and thus that there was reason to doubt the sincerity of
RGC statements to the effect that they were prepared to accept an interpretation of the
ECCC’s personal jurisdiction including middle level CPK “leaders.” In any case, from
the history of the negotiations, it is clear this was the interpretation intended by the UN
and is also the most reasonable interpretation, legally speaking. Of course, the fact that
former mid-echelon “leaders” were intended as possible candidates for prosecution did
not make all of them indictable, much less guilty. Such grave matters could only be
decided by probative evidence adduced via genuine, impartial and effective
investigations to ascertain the truth about their culpability for crimes covered by the
ECCC subject matter jurisdiction.
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Notes

! | have previously published a number of small academic pieces on the negotiations that led to the
establishment of the Extraordinary Chambers in the Courts of Cambodia (ECCC). Like the current review,
these publications were based on a combination of official public UN, US and Cambodian government
documents, press reports and other materials in the public domain, on the one hand, and internal UN, US and
Cambodian government records leaked by various persons directly or indirectly to me since the mid-1990s in
my capacity as a long-time student of Cambodian affairs, on the other. Although | worked for the UN on
ECCC-related matters from January 2006 to May 2011, none of the sources used here came to me via my
privileged access to ECCC case files. Indeed many, to my knowledge, are -- perhaps oddly -- not in current
ECCC possession, or at least were not as of the time | ceased my services to the court. Instead, most have been
in my research files for more than a decade, but some of the internal UN, US and Cambodian documents | have
not hitherto used as a basis for publications, either because I never had the time to go through them all or
because | did not previously consider it was appropriate to make such use of them. However, over the years,
and especially recently, accounts based in part on these same sources have been made public by persons
involved in the negotiations, most notably former Special Representative of the UN Secretary-General for
Human Rights in Cambodia Thomas Hammarberg and former US Ambassador for War Crimes Issues David
Scheffer . Ambassador Scheffer’s forthcoming book, All the Missing Souls: A Personal History of the War
Crimes Tribunals (Princeton: Princeton University Press, 2012), contains a full chapter on the ECCC’s
creation. Former UN Under-Secretary-General for Legal Affairs Hans Corell, who played a key role in the
negotiations to create the ECCC, has also spoken to the media about the negotiation’s import for the ECCC's
current processes, doing with in response to questions about its capacity to implement its personal jurisdiction
in connection with the intense controversy over ECCC Case Files 003 and 004 (Mike Eckel, “Cambodia’s
Kangaroo Court,” Foreign Policy, 21 July 2011). In this same context, Cambodian Government Council of
Ministers spokesperson Phay Siphan has suggested that those concerned about the ECCC's personal jurisdiction
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am greatly indebeted to them for their assistance in this regard. Other persons, including current and former
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Convention on the Privileges and Immunities of the United Nations, but I leave it up to those with the necessary
legal qualifications to determine whether this is so. If it is indeed the case, this course of action would make
possible rectification of any mistakes | may have made.
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