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exculpatory statements made in other proceedings. It was further stated that this obligation also
arose from the right of the accused to a fair trial, and the Prosecutor’s status as an “‘organ” of the

Tribunal and of international criminal justice’.?

ii. Disclosure of prior witness statements

9. The issue of disclosure of prior statements of witnesses in proceedings is not explicitly dealt with
under the Internal Rules nor Cambodian Criminal Procedure. Consequently, pursuant to Article 33
new, in such instances, where the “existing procedure does not deal with a particular matter”
guidance may be sought in procedural rules established at the international level. The ICTY and
ICTR Rules 66(A)(i1) oblige the Prosecutor to make available to the defence copies of the
statements of all witnesses whom the Prosecutor intends to call at trial, or which are to be admitted
in lieu of oral testimony. In Blaski¢ the Appeals Chamber held that the Prosecutor was not obliged
to disclose the prior statements of witnesses as the Prosecutor could not ‘intend’ to call witnesses
who had already testified at the appellant’s trial. However, they held that, had the witnesses been
yet to testify in the case, the Prosecutor would have had to disclose statements made in other

proceedings.’

10. The obligation to disclose the prior statements of witnesses includes statements of witnesses that
were taken by entities other than the prosecution. In the ICTY case of Milutinovic, the Prosecutor
was ordered to disclose statements and interviews of refugees collected by several
intergovernmental and nongovernmental organizations.” The Trial Chamber held that a witness
statement included any ‘account of a person’s knowledge of a crime, which is recorded through
due procedure in the course of an investigation’, irrespective of whether it is obtained by the
Prosecutor directly or via other sources.® The breadth of this obligation was again said to arise from
the Prosecutor’s status as an ‘organ of international criminal justice’, and the right of the accused to

a fair trial.’

Prosecutor v Tihomir Blaski¢, 1T-95-14-A, Decision on the Appellant’s Motion for the Production of Material,
Suspension or Extension of the Briefing Schedule, and Additional Filings (ICTY Appeals Chamber), 26 September
2000, paras. 31-33.

*  Ibid., paras. 15-16.

Prosecutor v Milan Milutinovic et al., IT-05-87-T, Decision on Ojdani¢ Motion for Disclosure of Witness Statements
and for Finding of Violation of Rule 66(A)(ii) (ICTY Trial Chamber), 29 September 2006, paras. 1, 7.

S Ibid., paras. 14, 19.

7 Ibid., paras. 13, 16.
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IV. ARGUMENT
11. At this stage, the Co-Prosecutors cannot disclose to other parties in Case 002 the identity of these
26 witnesses or provide copies of their witness statements, because of their confidentiality
obligation in the ongoing judicial investigation in Cases 003 and 004. Nonetheless, the
International Co-Prosecutor believes they are obligated to notify the Trial Chamber on a strictly
confidential basis the names of such witnesses in Annex A and other Case 002 parties more
generally of the existence of these written statements. This is so that the Trial Chamber may

determine whether such statements should be disclosed in this case.

12. The International Co-Prosecutor submits that disclosure of these written statements is necessary for
two reasons. First, to the extent that any of the statements contain exculpatory information in
relation to Case 002, disclosure would be required pursuant to the principles underlying Internal
Rules 21(1) and 53(4) as those statements may suggest the innocence or mitigate the guilt of the

% Accordingly,

Suspect or the Charged Person or affect the credibility of the prosecution evidence.
to the extent that any of the Case 003 or 004 statements include exculpatory facts or contain
possible inconsistencies with the prior statements of those witnesses, their disclosure is required in

Case 002.

13. Second, by virtue of international procedure in similar cases, disclosure of prior statements of
witnesses is mandatory. Such practice is a recognition of the fact that it is in the interests of justice
that the parties and the Trial Chamber are in possession of statements that contain information
relevant to the subject matter of the trial, whether inculpatory or exculpatory. In particular, with
respect to those individuals who will appear as trial witnesses in this case, the questioning of such
witnesses by the Trial Chamber and parties would be more efficient and more likely to result in the
ascertainment of the truth if all known prior statements of such witnesses that are relevant to this
case are made available. Similarly, where statements of witnesses who are not called are tendered
as evidence other prior statements of those witnesses will assist the Trial Chamber in attaching the

relevant weight to that evidence.

14. Moreover, in the International Co-Prosecutor’s review of these new statements of Case 002

witnesses, he has noted a number of inconsistencies or omissions when comparing the written

Internal Rules 21(1) and 53(4). While the latter rule only applies by its terms to the judicial investigation phase, the Co-
Prosecutors have proceeded on the assumption that a similar obligation exists throughout all phases of proceedings
before the ECCC.
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statements in Cases 003 and 004 to the audio recordings of those interviews, therefore any
disclosures directed by the Trial Chamber should also include the audio recordings of these
interviews. Because the interviews conducted by the International CIJ are relatively short (most
lasting only between 10 and 30 minutes), the review of these new statements and recordings will

not be overly time-consuming for the Chamber or parties.

15. In making this request, the International Co-Prosecutor is mindful of the need to preserve the
confidentiality of the ongoing judicial investigations in Cases 003 and 004, pursuant to Internal
Rules 56(1) and 60(2). Should the Trial Chamber determine that the disclosure of these witness
statements is appropriate, confidentiality could be maintained by designating such documents
strictly confidential and limiting their disclosure to necessary parties. The Trial Chamber may also
order the parties in Case 002 not to disclose the fact that the trial witnesses in question are also

witnesses who have provided statements in the Case 003 and 004 investigations.

V. CONCLUSION
16. The International Co-Prosecutor thus respectfully seeks direction from the Trial Chamber
regarding the disclosure of statements obtained in Cases 003 and 004 of those witnesses in Case

002 who are identified in the strictly confidential Annex A.

Respectfully submitted,

Date Name e Signature

6 October 2011
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