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In a February filing made public last week, accused Khieu Samphan challenges the consistency 

and fairness of the Trial Chamber’s approach to documentary evidence during proceedings 

against surviving Khmer Rouge leaders at the Extraordinary Chambers in the Courts of 

Cambodia. The Defense argues that the procedures and purposes for holding three special “key 

document” hearings have violated the accused’s “fundamental right to a fair and adversarial 

trial” and that the parties require more time at the close of hearings in Case 002/01 to adequately 

address the thousands of documents admitted into evidence.
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In advance of the first key documents hearing in February 2012, the Trial Chamber outlined the 

hearing’s intended purpose and the scope of allowable party submissions: 

 

[T]he Chamber intends to grant to the parties an opportunity to present before it a 

limited number of documents considered to be particularly relevant to the [first] 

segment of Case 002/01. The purpose of this hearing is to ensure a greater 

measure of public accessibility to the documentary aspect of the trial, and to 

provide an opportunity (to those parties who seek it) to highlight for the Chamber 

key documents considered to be particularly important to [this] segment of Case 

002/01 from their perspective. Whenever a document is presented by any party as 

part of this hearing, the Accused will also be permitted to comment on this 

document, if they so choose.  

 

The Chamber described the hearing as being “distinct from the ongoing process of putting 

documents before the Chamber” and emphasized: “As this hearing does not concern the 

admissibility of any documents proposed to be put before the Chamber, time has not been 

allocated for responses by the other parties to these presentations.”
 2

  

 

The Khieu Samphan Team, as well as at least two other parties, understood from this and other 

Trial Chamber correspondence that, although the accused could personally comment on the 

documents presented, their lawyers would not be afforded the same opportunity. In other words, 

the Prosecution — which has presented a majority of the documents — would not be allowed to 

“plead,” and the other party lawyers would not be allowed to “react.”
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 Mr KHIEU Samphan's Motion Reasserting His Right to a Fair and Adversarial Criminal Trial (Feb. 11, 2013) 
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2
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Following the first key documents hearing, some documents that had been presented by 

Prosecution were re-categorized as “E3” documents
4
, designating them has having been put 

before the Chamber, subject to prior examination by the parties, and available to the Chamber as 

a basis for judgment.
5
 In response to a Khieu Samphan query on this change of status, the Trial 

Chamber pointed out that the parties had the opportunity to challenge the documents in question 

on occasions other than the key documents hearing.
6
 The Khieu Samphan Team argues that this 

reply “acknowledged that the documents in question had not been subjected to examination” at 

the key documents hearing.
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According to the Khieu Defense Team, prior to the second key documents hearing in October 

2012, it told the Chamber “it would not participate in hearings where no adversarial argument 

was allowed.”
8
 In the midst of the hearing, in response to party objections and confusion about 

the scope of allowable interventions, the Trial Chamber orally stated that at the completion of 

each party’s document presentation, opposing counsel would be allowed to make comments. The 

Trial Chamber President then clarified that parties could make “observations” on documents 

presented but “the parties were not to assess the probative value or weight of the evidence 

because this is not … the closing stage of the proceedings.”
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During the third document hearing in January 2013, Judge Cartwright emphasized: 

 

While no discussion on the admissibility of documents presented during this stage 

is to be allowed unless the issue of admissibility has not previously been 

discussed or ruled upon, it’s clear that the Chamber has never prevented the 

Accused or their lawyers from discussing the relevance or the probative value of 

the documents.
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Finally, at a trial management meeting last week, Judge Cartwright was paraphrased saying that 

“[t]he key document hearing was an opportunity given for each party to present such documents, 

and for other parties to comment on any point except for admissibility, which had already been 

covered.”
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The Khieu Samphan Team says that the rules governing the key documents proceedings are 
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unclear and have changed during the course of trial.
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 Substantively, they argue that the 

probative value of documents can only be assessed at the end of the trial, and the key documents 

hearings are not a substitute for that opportunity: 

 

It is only after the entirety of the evidence has been adduced that the parties will 

be in a position to vet those documents and check them against both the 

testimonies and other documents presented before any conclusions can be drawn 

that may be useful for the Chamber in its deliberations.
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For this reason, they object to Trial Chamber’s imposition of a 100-page limit on final briefs, 

which they say will violate the right of the accused to debate the probative value of all the 

evidence, including that presented at the key documents hearings. The Team asks that no 

additional key documents hearings be held and that the opportunity for “genuine adversarial 

debate” on the thousands of documents admitted into evidence be guaranteed at the end of trial 

by permitting Khieu Samphan (if he chooses) to comment on all key documents that have been 

presented, by allowing a longer page limit for closing briefs, and by providing sufficient time for 

closing arguments.
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No Trial Chamber decision on the motion has yet been issued; however, last week the Chamber 

scheduled one final key documents hearing and said it would “not entertain claims for … a more 

lenient page limit” for final briefs.
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